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Presidential Documents

Title 3—

The President

Proclamation 7400 of January 17, 2001

To Designate Swaziland as a Beneficiary Sub-Saharan Afri-
can Country and for Other Purposes

By the President of the United States of America

A Proclamation

1. Section 506A(a)(1) of the Trade Act of 1974, as amended (the “1974
Act”) (19 U.S.C. 2466a(a)(1)), as added by section 111(a) of the African
Growth and Opportunity Act (Title I of Public Law 106-200) (AGOA), author-
izes the President to designate countries listed in section 107 of the AGOA
(19 U.S.C. 3706) as “beneficiary sub-Saharan African countries.”

2. Section 112(b)(3)(B) of the AGOA (19 U.S.C. 3721(b)(3)(B)) provides special
rules for certain apparel articles imported from ‘““lesser developed beneficiary
sub-Saharan African countries.”

3. Proclamation 7350 of October 2, 2000, designated certain countries listed
in section 107 of the AGOA as beneficiary sub-Saharan African countries
and identified which designated beneficiary sub-Saharan African countries
would be considered lesser developed beneficiary sub-Saharan African coun-
tries under section 112(b)(3)(B) of the AGOA.

4. Pursuant to section 506A(a)(1) of the 1974 Act, and having due regard
for the eligibility criteria set forth therein, I have determined that it is
appropriate to designate the Kingdom of Swaziland as a beneficiary sub-
Saharan African country.

5. The Kingdom of Swaziland satisfies the criteria for treatment as a lesser
developed beneficiary sub-Saharan African country under section 112(b)(3)(B)
of the AGOA (19 U.S.C. 3721(b)(3)(B)).

6. Annex II to Proclamation 7388 of December 18, 2000, listed certain
products that are eligible for preferential tariff treatment under section
213(b)(3)(A) of the Caribbean Basin Economic Recovery Act (CBERA) (19
U.S.C. 2703(b)(3)(A)), as amended by section 211(a) of the Caribbean Basin
Trade Partnership Act (CBTPA) (Title II of Public Law 106-200). Section
C of that Annex incorrectly stated the staged rate of duty to be applied
to certain imports under subheading 6402.99.70 of the Harmonized Tariff
Schedule of the United States (HTS). I have determined that this error
should be corrected.

7. Proclamations 7350 and 7351 of October 2, 2000, added new general
notes 16 and 17 to the HTS and renumbered other general notes. I have
determined that general note 1 to the HTS should be modified to reflect
these changes.

8. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President
to embody in the HTS the substance of the relevant provisions of that
Act, and of other acts affecting import treatment, and actions thereunder,
including the removal, modification, continuance, or imposition of any rate
of duty or other import restriction.

NOW, THEREFORE, I, WILLIAM ]J. CLINTON, President of the United States
of America, acting under the authority vested in me by the Constitution
and the laws of the United States of America, including sections 506A
and 604 of the 1974 Act, sections 111 and 112 of the AGOA, section
211 of the CBTPA, and section 213 of the CBERA, do proclaim that:
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(1) The Kingdom of Swaziland is designated as a beneficiary sub-Saharan
African country.

(2) In order to reflect this designation in the HTS, general note 16(a)
to the HTS is modified by inserting in alphabetical sequence in the list
of beneficiary sub-Saharan African countries ‘“Kingdom of Swaziland”.

(3) For purposes of section 112(b)(3)(B) of the AGOA, the Kingdom of
Swaziland shall be considered a lesser developed beneficiary sub-Saharan
African country.

(4) Effective with respect to articles entered, or withdrawn from warehouse
for consumption, on or after January 1, 2001, HTS subheading 6402.99.70
is modified by deleting the figure “11.2%” from the Rates of Duty 1-Special
subcolumn and inserting in lieu thereof “7.5%” for such special rate. Effec-
tive with respect to articles entered, or withdrawn from warehouse for
consumption, on or after January 1, 2002, such subheading is modified
by deleting the figure “7.5%” and inserting in lieu thereof “3.7%” for
such special rate.

(5) General note 1 to the HTS is modified by deleting the phrase ‘“‘through
14, inclusive, and general note 16" and by inserting in lieu thereof ““‘through
18, inclusive”’.

(6) Any provisions of previous proclamations and Executive Orders that
are inconsistent with this proclamation are superseded to the extent of
such inconsistency.

(7) Except as provided in paragraph (4) of this proclamation, the modifica-
tions to the HTS made by this proclamation shall be effective with respect
to articles entered, or withdrawn from warehouse for consumption, on or
after the date of publication of this proclamation in the Federal Register.
IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth
day of January, in the year of our Lord two thousand one, and of the
Independence of the United States of America the two hundred and twenty-

fifth.
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Presidential Documents

Proclamation 7401 of January 17, 2001

To Implement an Accelerated Schedule of Duty Elimination
Under the North American Free Trade Agreement and for
Other Purposes

By the President of the United States of America

A Proclamation

1. On December 17, 1992, the Governments of Canada, Mexico, and the
United States of America entered into the North American Free Trade Agree-
ment (NAFTA). The NAFTA was approved by the Congress in section 101(a)
of the North American Free Trade Agreement Implementation Act (the
“NAFTA Implementation Act”) (19 U.S.C. 3311(a)) and was implemented
with respect to the United States by Presidential Proclamation 6641 of
December 15, 1993.

2. Section 201(b) of the NAFTA Implementation Act (19 U.S.C. 3331(b))
authorizes the President, subject to the consultation and layover requirements
of section 103(a) of the NAFTA Implementation Act (19 U.S.C. 3313(a)),
to proclaim accelerated schedules for duty elimination that the United States
may agree to with Mexico or Canada. Consistent with Article 302(3) of
the NAFTA, I, through my duly empowered representative, entered into
an agreement with the Government of Mexico on November 30, 2000, pro-
viding for an accelerated schedule of duty elimination for specific goods
of Mexico. The consultation and layover requirements of section 103(a)
of the NAFTA Implementation Act with respect to such schedule of duty
elimination will be satisfied on December 30, 2000.

3. Pursuant to section 201(b) of the NAFTA Implementation Act, I have
determined that the modifications hereinafter proclaimed of duties on goods
originating in the territory of a NAFTA party are necessary or appropriate
(i) to maintain the general level of reciprocal and mutually advantageous
concessions with respect to Mexico provided for by the NAFTA, and (ii)
to carry out the agreement with Mexico providing an accelerated schedule
of duty elimination for specific goods.

4. Section 213(b)(3)(A) of the Caribbean Basin Economic Recovery Act
(CBERA) (19 U.S.C. 2703(b)(3)(A)), as amended by section 211(a) of the
United States-Caribbean Basin Trade Partnership Act (Title II of Public Law
106—-200) (CBTPA), provides that the tariff treatment accorded at any time
during the transition period defined in section 213(b)(5)(D) of the CBERA
(19 U.S.C. 2703(b)(5)(D)), as amended by section 211(a) of the CBTPA, to
certain articles that are originating goods of designated CBTPA beneficiary
countries shall be identical to the tariff treatment that is accorded at such
time under Annex 302.2 of the NAFTA to an article described in the same
8-digit subheading of the Harmonized Tariff Schedule of the United States
(HTS) that is a good of Mexico and is imported into the United States.
Such articles are described in sub paragraphs (B) through (F) of section
213(b)(1) of the CBERA (19 U.S.C. 2703(b)(1)(B)—(F)), as amended by section
211(a) of the CBTPA.

5. Section 604 of the Trade Act of 1974, as amended (the “1974 Act”)(19
U.S.C. 2483), authorizes the President to embody in the HTS the substance
of the relevant provisions of Acts affecting import treatment, and actions



7376 Federal Register/Vol. 66, No. 15/Tuesday, January 23, 2001/Presidential Documents

Billing code 3195-01-P

thereunder, including the removal, modification, continuance, or imposition
of any rate of duty or other import restriction.

NOW, THEREFORE, I, WILLIAM ]J. CLINTON, President of the United States
of America, acting under the authority vested in me by the Constitution
and the laws of the United States, including section 201(b) of the NAFTA
Implementation Act, section 211 of the CBTPA, section 213 of the CBERA,
and section 604 of the 1974 Act, do proclaim that:

(1) In order to provide for an accelerated schedule of duty elimination
for specific goods of Mexico under the NAFTA and to provide identical
tariff treatment for originating goods of a CBTPA beneficiary country provided
for in the same HTS subheading, the tariff treatment set forth in the HTS
is modified as provided in section 1 of the Annex to this proclamation.

(2) In order to provide for an accelerated schedule of duty elimination
for specific goods of Mexico under the NAFTA, the tariff treatment set
forth in the HTS is modified as provided in section 2 of the Annex to
this proclamation.

(3) Any provisions of previous proclamations and Executive orders that
are inconsistent with the actions taken in this proclamation are superseded
to the extent of such inconsistency.

(4) The amendments made to the HTS by the Annex to this proclamation
shall be effective with respect to goods entered, or withdrawn from warehouse
for consumption, on or after January 1, 2001.

IN WITNESS WHEREQOF, I have hereunto set my hand this seventeenth
day of January, in the year of our Lord two thousand one, and of the
Independence of the United States of America the two hundred and twenty-

fifth.
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Effective with respect to articles entered, or withdrawn from warehouse for

Annex

consumption, on or after January 1, 2001.

Section 1.

subcolumn is modified by deleting the
the parentheses and by inserting "MX"
parentheses following the "Free" rate

6402.
.30.30
.91.40
.99.05
.99.10
.99.18
6403.
6403.

6402
6402
6402
6402
6402

19.05

19.10
19.30

Section 2.

6403
6403
6403
6403
6403
6403
6403
6403

.19
.40.
.40
.51.
.51
.51
.59
.59

.50

30

.60

30

.60
.90
.30
.60

Modifications to the Harmonized Tariff
Schedule of the United States (HTS)

of duty in such subcolumn.

6403
6403
6403
6403
6403
6403
6403
6403

.59.
.91
.91
.91
.99
.99
.99.
.99

90

.30
.60
.90
.20
.40

60

.75

following the "Free" rate of duty in such subcolumn.

2905.
2921.

17.00
30.10

[FR Doc. 01-2137
Filed 1-22-01; 8:45 am]
Billing code 3195-01-C

6403
6405
6405
6405
6405

For each of the following subheadings, the Rates of Duty 1-Special
symbols " (MX,R)" and the rate preceding
and "R", in alphabetical order, in the

.99.90
.10.00
.20.30
.20.90
.90.90

For each of the following subheadings, the Rates of Duty 1-Special
subcolumn is modified by deleting the symbol " (MX)" and the rate preceding the
parentheses and by inserting "MX" in alphabetical order in the parentheses
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Executive Order 13192 of January 17, 2001

Lifting and Modifying Measures With Respect to the Federal
Republic of Yugoslavia (Serbia and Montenegro)

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.), section 5 of the United Nations Participa-
tion Act of 1945, as amended (22 U.S.C. 287c) (UNPA), and section 301
of title 3, United States Code, and in view of United Nations Security
Council Resolution 827 of May 25, 1993 (UNSCR 827), and subsequent
resolutions,

I, WILLIAM ]. CLINTON, President of the United States of America, found
in Executive Order 13088 of June 9, 1998, that the actions and policies
of the Governments of the Federal Republic of Yugoslavia (Serbia and Monte-
negro) (the “FRY (S&M)”’) and the Republic of Serbia with respect to Kosovo,
by promoting ethnic conflict and human suffering, threatened to destabilize
countries of the region and to disrupt progress in Bosnia and Herzegovina
in implementing the Dayton peace agreement, and therefore constituted an
unusual and extraordinary threat to the national security and foreign policy
of the United States. I declared a national emergency to deal with that
threat and ordered that economic sanctions be imposed with respect to
those governments. I issued Executive Order 13121 of April 30, 1999, in
response to the continuing human rights and humanitarian crises in Kosovo.
That order revised and substantially expanded the sanctions imposed pursu-
ant to Executive Order 13088.

In view of the peaceful democratic transition begun by President Vojislav
Kostunica and other newly elected leaders in the FRY (S&M), the promulga-
tion of UNSCR 827 and subsequent resolutions calling for all states to
cooperate fully with the International Criminal Tribunal for the former Yugo-
slavia, the illegitimate control over FRY (S&M) political institutions and
economic resources or enterprises exercised by former President Slobodan
Milosevic, his close associates and other persons, and those individuals’
capacity to repress democracy or perpetrate or promote further human rights
abuses, and in order to take steps to counter the continuing threat to regional
stability and implementation of the Dayton peace agreement and to address
the national emergency described and declared in Executive Order 13088,
I hereby order:

Section 1. Amendments to Executive Order 13088. (a) Section 1 of Executive
Order 13088 of June 9, 1998, as revised by section 1(a) of Executive Order
13121 of April 30, 1999, is revised to read as follows:

“Section 1. (a) Except to the extent provided in section 203(b) of IEEPA
(50 U.5.C. 1702(b)), and in regulations, orders, directives, or licenses that
may hereafter be issued pursuant to this order, and notwithstanding any
contract entered into or any license or permit granted prior to the effective
date, I hereby order blocked all property and interests in property that
are or hereafter come within the United States or that are or hereafter
come within the possession or control of United States persons, of:

(i) any person listed in the Annex to this order; and

(ii) any person determined by the Secretary of the Treasury, in consultation
with the Secretary of State:
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(A) to be under open indictment by the International Criminal Tribunal
for the former Yugoslavia, subject to applicable laws and procedures;

(B) to have sought, or to be seeking, through repressive measures or otherwise,
to maintain or reestablish illegitimate control over the political processes
or institutions or the economic resources

or enterprises of the Federal Republic of Yugoslavia, the Republic of Serbia,
the Republic of Montenegro, or the territory of Kosovo;

(C) to have provided material support or resources to any person designated
in or pursuant to section 1(a) of this order; or

(D) to be owned or controlled by or acting or purporting to act directly
or indirectly for or on behalf of any person designated in or pursuant
to section 1(a) of this order.

(b) All property and interests in property blocked pursuant to this order
prior to 12:01 a.m., eastern standard time, on January 19, 2001, shall remain
blocked except as otherwise authorized by the Secretary of the Treasury.”

(b) Section 2 of Executive Order 13088, as replaced by section 1(b) of
Executive Order 13121, is revoked and a new section 2 is added to read
as follows:

“Sec. 2. Further, except to the extent provided in section 203(b) of IEEPA
(50 U.S.C. 1702(b)), and in regulations, orders, directives, or licenses that
may hereafter be issued pursuant to this order, and notwithstanding any
contract entered into or any license or permit granted prior to the effective
date, I hereby prohibit any transaction or dealing by a United States person
or within the United States in property or interests in property of any
person designated in or pursuant to section 1(a) of this order.”

(c) Section 3 of Executive Order 13088 is revoked.

(d) Section 4 of Executive Order 13088, as revised by section 1(c) of
Executive Order 13121, is renumbered and revised to read as follows:

“Sec. 3. Any transaction by a United States person that evades or avoids,
or has the purpose of evading or avoiding,

or attempts to violate, any of the prohibitions set forth in this order is
prohibited. Any conspiracy formed to violate the prohibitions of this order
is prohibited.”

(e) Section 5 of Executive Order 13088 is renumbered and revised to
read as follows:

“Sec. 4. For the purposes of this order:
(a) The term “person” means an individual or entity;

(b) The term “‘entity” means a partnership, association, trust, joint venture,
corporation or other organization; and

(c) The term “United States person” means any United States citizen,
permanent resident alien, entity organized under the laws of the United
States or any jurisdiction within the United States (including foreign
branches), or any person in the United States.”

(f) Section 6 of Executive Order 13088 is renumbered and revised to
read as follows:

“Sec. 5. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to me by IEEPA
and UNPA, as may be necessary to carry out the purposes of this order.
The Secretary of the Treasury may redelegate any of these functions to
other officers and agencies of the United States Government. All agencies
of the United States Government are hereby directed to take all appropriate
measures within their statutory authority to carry out the provisions of
this order.”

(g) A new section 6 is added to Executive Order 13088 to read as follows:
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“Sec. 6. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to remove any person from the Annex to
this order as circumstances warrant.”

(h) Section 7 of Executive Order 13088, as revised by section 1(d) of
Executive Order 13121, is revoked.

Sec. 2. Preservation of Authorities. Nothing in this order is intended to
affect the continued effectiveness of any rules, regulations, orders, licenses,
or other forms of administrative action issued, taken, or continued in effect
heretofore or hereafter under Executive Order 13088, Executive Order 13121,
or the authority of IEEPA or UNPA, except as hereafter terminated, modified,
or suspended by the issuing Federal agency.

Sec. 3. No Rights or Privileges Conferred. This order is not intended to
create, nor does it create, any right, benefit, or privilege, substantive or
procedural, enforceable at law by a party against the United States, its
agencies, officers, or any other person.

Sec. 4. (a) Effective Date. This order is effective at 12:01 a.m. eastern standard
time on January 19, 2001.

(b) Transmittal; Publication. This order shall be transmitted to the Congress
and published in the Federal Register.

THE WHITE HOUSE,
January 17, 2001.
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NaME/DPOB (IF AVAILABLE)

1. Acimovic, Slobodan
19 Sep 1951

2. Albunovic, Veljko

3. Baltovski, Mira

4. Banovic, Nenad
28 Oct 1969

5. Banovic, Predrag
28 Oct 1969

6. Borovnica, Goran

15 Aug 1965

7. Bozovic, Radoman
10 Jan 1953

8. Budisin, Radmila
3 Mar 1944
Srobobran

9. Bulatovic, Momir
21 Sep 1956

10. Cesic, Ranko
5 Sept 1964

Drvar

11. Cvetanovic, Ninoslav
1940

12. Djakovic, Milan
5 Oct 1937

13. Fustar, Dragan
28 Mar 1956

14. Gajic-Milosevic, Milica

1970
15. Galovic, Predrag

16. Gruban, Momcilo

19 June 1961
17. Janjic, Stanisa

10 Mar 1948
18. Jankovic, Gojko

31 Oct 1954
19. Jankovic, Tomislav
20. Jocic, Vladislav
21. Josic, Milan

ANNEX

BACKGROUND

Asst. Dir., Beogradska

Banka (BB)
GM, Pozarevacka Banka AD

GM for International Operations at

BB
ICTY indictee

ICTY indictee

ICTY indictee

ex-Managing Director, GENEX

Gen Mgr, Legal, BB
Browncourt trading

ex-PM, FRY

ICTY indictee

General Director, Rudarsko,

Also exec of Bor Mining

Director of NIS Jugopetrol

ICTY indictee

Milosevic family
daughter-in-law

GM Jugobanka AD and ex-Asst. FRY

Minister for the Economy
ICTY indictee

Dir of JUMKO Holding,

Member, SPS Main Committee

ICTY indictee

Galenika Board President
GM, Sabacka Banka AD
GM, Loznicka Banka AD
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22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.
37.

38.

Karadzic, Radovan
19 June 1945
Petnica, Montenegro
Karic, Palmira Bogoljub
17 Jan 1954

Pec, Kosovo

Kertes, Mihail

29 Aug 1947
Palanka, Vojvodina
Klipa, Dusan

9 Apr 1943 Sabac
Knezevic, Dusan

23 June 1955
Orlovci

Lukic, Milan

6 Sep 1967

Foca, Bosnia-Herz.
Lukic, Sredoje

5 April 1961
Visegrad, Bosnia-Herz.
Maljkovic, Nebojsa
4 Sep 1954

Marinic, Zoran

6 June 1963
Busovaca
Marjanovic, Mirko
27 Jul 1937

Knin, Croatia
Markovic, Mirjana
10 Jul 1942
Markovic, Momir

Markovic, Radomir
1946 or 1947
Markovic, Vladimir

Markovic, Zoran
Martic, Milan
18 Nov 1954
Zagrovic
Mejakic, Zeljko
2 Aug 1964
Petrov Gaj

ICTY indicate

Businessman, ex-Min. without

Portfolio, Serbia

ex-Director, FRY Customs

Dir-Gen, Zorka

ICTY indictee

ICTY indictee

ICTY indictee

JUL directorate,
ex-FRY Min
Dunav Insurance

Member,
ex-FRY Dep. PM,
Cooperation, Pres.,
ICTY indictee

ex-Serbian PM

Milosevic family,

wife

Private banker, ex-deputy governor
of National Bank of Yugoslavia
(NBJ), editor of Velika Srbija
Head of RDB, chief of

intelligence
JUL member,
Chemical
Executive Director of BB
ICTY indictee

Gen. Dir. Merima

Other ICTY indictee
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39. Milacic, Borislav Minister of Finance, Serbia
13 May 1953
40. Milanovic, Dafina ex-Pres., Dafiment Bank
41. Milosevic, Borislav Milosevic family,
1936 brother
42. Milosevic, Marija Milosevic family,
1965 daughter
43 . Milosevic, Marko Milosevic family,
2 Jul 1974 son
44 . Milosevic, Milanka Milosevic family,
sister-in-law
45, Milosevic, Slobodan ex-President of FRY,
20 Aug 1941 ICTY indictee
Pozarevac
46. Milutinovic, Milan President, Serbia,
19 Dec 1942 ICTY indictee
Belgrade
47. Mitrovic, Borislav ex-Sec. Gen., President's
Secretariat
48. Mitrovic, Zeljko Owner of TV Pink, member,
: 31 May 1967 JUL directorate
49, Mladic, Ratko ICTY indictee
12 Mar 1943
Bozinovici, Bosnia-Herz.
50. Mrksic, Milan ICTY indictee
20 July 1947 ‘
51. Ojdanic, Dragoljub ex-Minister of Defense,
1 Jun 1941 ICTY indictee
Ravni, Cajetina
52. Paunovic, Radisav Gen. Mgr of Izvozna Banka AD
53. Pavkovic, Nebojsa Chief of General Staff, Army
10 Apr 1946
Senjski Rudnik, Despotovac Mun., Pozarevac
54. Penezic, Branislav Gen. Mgr of Dunav Banka AD
55. Petrovic, Radoje Gen. Mgr for international payments
for BB
56. Radenkovic, Ljiljana Anglo-Yugo Bank London,
Antexol Trading Ltd, Cyprus
57. Radic, Miroslav ICTY indictee
1 Jan 1961
58. Rahman, Pavle Gen. Mgr for Funds and Liquidity
for Beogradska Banka
59. Rajic, Ivica ICTY indictee
5 May 1958

Johovac
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60.
61.

62.
63.

64 .

65.
66.

67.

68.

69.

70.

71.
72.
73.
74.
75.
76.
77.
78.

79.

80.
81.

Raketic, Srdjan

Ristic, Ljubisa
8 Feb 1947
Ristic, Milorad
Rodic, Milan

11 Dec 1948
Sainovic, Nikola
7 Dec 1948

Bor

Sekulic, Zarko
Simanovic, Vojislav
23 Sep 1953
Simic, Blagoje

1 July 1960
Kruskovo Polje

Slijivancanin, Veselin

13 June 1953
Sokolovacki, Zivko

Stankovic, Radovan
10 Mar 1969

Trebica

Stankovic, Srboljub
1940,

Stojiljkovic, Vlajko
1937

Mala Krsna
Tomasevic, Ljiljana
Tomovic, Slobodan
1946

Unkovic, Slobodan
1938

Vasiljevic, Jezdimir
1948

Vlatkovic, Dusan
12 Feb 1938
Vucic, Borka

4 Apr 1926
Vukovic, Slobodan
2 Jan 1940
Zecevic, Miodrag
Zelenovic, Dragan
12 Feb 1961

[FR Doc. 01-2138

Filed 1-22-01; 8:45 am]
Billing code 3195-01-C

Dir. Gen., Privredna Banka, Pancevo

AD
President of JUL

Dir. Gen., Niska Banka AD
Member of JUL directorate,
CEO Serbian Lumber Monopoly
ex-Deputy Prime Minister,
ICTY Indictee

Dir Gen of Agrobanka AD
Gen Mgr of PKB, Pres. JUL
comm. for agr

ICTY indictee

ICTY indictee

member of JUL directorate,
Chairman, NIS
ICTY indictee

Dir. of NIS Naftagas, member,
JUL directorate

ex-Min Interior, Serbia

ICTY Indictee

Executive Director, BB

SPS regional head

Kragujevac, ex-Min. of Energy,
member of SPS main committee
FRY Ambassador to China,

Dir. of failed pyramid scheme
based out of Jugoskandik Bank
ex-Gov, NBJ, member, JUL

Min for Cooperation with Int
Financial Institutions
General Manager of Prva

Preduzetnicka Banka AD
Director, JUBMES Bank

ICTY indictee
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Executive Order 13193 of January 18, 2001

Federal Leadership on Global Tobacco Control and Preven-
tion

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Policy. It shall be the policy of the executive branch to take
strong action to address the potential global epidemic of diseases caused
by tobacco use. The executive branch shall undertake activities to increase
its capacity to address global tobacco prevention and control issues through
coordinated domestic action, limited bilateral assistance to individual na-
tions, and support to multilateral organizations. International activities shall
be directed towards deterring children from tobacco use, protecting non-
smokers, and providing information about the adverse health effects of to-
bacco use and the health benefits of cessation.

Sec. 2. Responsibilities of Federal Departments and Agencies. (a) Tobacco
Trade Policy. In the implementation of international trade policy, executive
departments and agencies shall not promote the sale or export of tobacco
or tobacco products, or seek the reduction or removal of foreign government
restrictions on the marketing and advertising of such products, provided
that such restrictions are applied equally to all tobacco or tobacco products
of the same type. Departments and agencies are not precluded from taking
necessary actions in accordance with the requirements and remedies available
under applicable United States trade laws and international agreements to
ensure nondiscriminatory treatment of United States products. Nothing in
this Executive Order shall be construed (1) to modify the annual executive
branch guidance to United States diplomatic posts on health, trade, and
commercial aspects of tobacco, or (2) to affect any negotiating position
of the United States on the Framework Convention on Tobacco Control.

(b) The Department of Health and Human Services’ (HHS) Role in Tobacco
Trade Policy Deliberations. The HHS shall be included in all deliberations
of interagency working groups, chaired by the United States Trade Represent-
ative (USTR), that address issues relating to trade in tobacco and tobacco
products. Through such participation, HHS shall advise the USTR, and
other interested Federal agencies, of the potential public health impact of
any tobacco-related trade action that is under consideration. Upon conclusion
of a trade agreement that includes provisions specifically addressing tobacco
or tobacco products, the USTR shall produce and make publicly available
a summary describing those provisions.

(c) International Tobacco Control Needs Assessment. The HHS, with the
cooperation of the Departments of State, Commerce, and Agriculture, and
in consultation with the appropriate national Ministry of Health, shall con-
duct a pilot assessment of tobacco use in a country other than the United
States. Such assessment will be carried out through a compilation and
review of surveys and other needs assessments already available and include:

(1) initial estimates of the burden of disease and other public health
consequences of tobacco use;

(2) the status of tobacco control regulatory measures in place to curtail
tobacco consumption and tobacco related disease; and

(3) an analysis of the marketing, distribution, and manufacturing practices
of tobacco companies in given regions, and the impact of those practices
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[FR Doc. 01-2139
Filed 1-22-01; 8:45 am)]
Billing code 3195-01-P

on smoking rates, particularly among women and children. Such assessment
shall be prepared and provided to interested agencies and other parties
not later than December 31, 2001, and be updated as practicable.

(d) Research and Training in Tobacco Control. The HHS will develop
a research and training program linking institutions in the United States
and certain other countries in the field of tobacco control. Emphasis will
be placed on the collection of standardized and comparable surveillance
data; networks for communication, information and best practices; and the
development and evaluation of culturally-targeted approaches to preventing
tobacco use and increasing quit rates, especially among women and children.
Sec. 3. General. (a) Executive departments and agencies shall carry out
the provisions of this order to the extent permitted by law and consistent
with their statutory and regulatory authorities and their enforcement mecha-
nisms.

(b) This order clarifies and strengthens Administration policy and does
not create any right or benefit, substantive or procedural, enforceable at
law by a party against the United States, its officers or employees, or any

other person.
‘ Y /Mm

THE WHITE HOUSE,
January 18, 2001.
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Executive Order 13194 of January 18, 2001

Prohibiting the Importation of Rough Diamonds From Sierra
Leone

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.), section 5 of the United Nations Participa-
tion Act of 1945, as amended (22 U.S.C. 287c) (UNPA), and section 301
of title 3, United States Code, and in view of United Nations Security
Council Resolution 1306 of July 5, 2000,

I, WILLIAM J. CLINTON, President of the United States of America, take
note that the people of Sierra Leone have suffered the ravages of a brutal
civil war for nearly 10 years, and that the United Nations Security Council
has determined that the situation in Sierra Leone constitutes a threat to
international peace and security in the region and also has expressed con-
cerns regarding the role played by the illicit trade in diamonds in fueling
the conflict in Sierra Leone. Sierra Leone’s insurgent Revolutionary United
Front’s (RUF’s) illicit trade in diamonds from Sierra Leone to fund its
operations and procurement of weapons, the RUF’s flagrant violation of
the Lome Peace Agreement of July 7, 1999, and its attacks on personnel
of the United Nations Mission in Sierra Leone are direct challenges to
the United States foreign policy objectives in the region as well as a direct
challenge to the rule-based international order which is crucial to the peace
and prosperity of the United States. Therefore, I find these actions constitute
an unusual and extraordinary threat to the foreign policy of the United
States and hereby declare a national emergency to deal with that threat.
In order to implement United Nations Security Council Resolution 1306
and to ensure that the direct or indirect importation into the United States
of rough diamonds from Sierra Leone will not contribute financial support
to aggressive actions by the RUF or to the RUF’s procurement of weapons,
while at the same time seeking to avoid undermining the legitimate diamond
trade or diminishing confidence in the integrity of the legitimate diamond
industry, I hereby order:

Section 1. Except to the extent provided in section 2 of this order and
to the extent provided in regulations, orders, directives, or licenses issued
pursuant to this order, and notwithstanding the existence of any rights
or obligations conferred or imposed by any international agreement or any
contract entered into or any license or permit granted prior to the effective
date of this order, the direct or indirect importation into the United States
of all rough diamonds from Sierra Leone on or after the effective date
of this order is prohibited.

Sec. 2. The prohibition in section 1 of this order shall not apply to the
importation of rough diamonds controlled through the Certificate of Origin
regime of the Government of Sierra Leone.

Sec. 3. Any transaction by a United States person or within the United
States that evades or avoids, or has the purpose of evading or avoiding,
or attempts to violate, any of the prohibitions set forth in this order is
prohibited.

Sec. 4. For the purposes of this order:
(a) the term “person” means an individual or entity;
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(b) the term “entity” means a partnership, association, trust, joint venture,
corporation, or other organization;

(c) the term ‘““United States person” means any United States citizen,
permanent resident alien, entity organized under the laws of the United
States or any jurisdiction within the United States (including foreign
branches), or any person in the United States;

(d) the term “rough diamond” means all unworked diamonds classifiable
in heading 7102 of the Harmonized Tariff Schedule of the United States;
and

(e) the term “controlled through the Certificate of Origin regime of the
Government of Sierra Leone” means accompanied by a Certificate of Origin
or other documentation that demonstrates to the satisfaction of the United
States Customs Service (or analogous officials of a United States territory
or possession with its own customs administration) that the rough diamonds
were legally exported from Sierra Leone with the approval of the Government
of Sierra Leone.

Sec. 5. The Secretary of the Treasury, in consultation with the Secretary
of State, is hereby authorized to take such actions, including the promulgation
of rules and regulations, and to employ all powers granted to the President
by IEEPA and UNPA, as may be necessary to carry out the purposes of
this order. The Secretary of the Treasury may redelegate any of these func-
tions to other officers and agencies of the United States Government. All
agencies of the United States Government are hereby directed to take all
appropriate measures within their authority to carry out the provisions of
this order.

Sec. 6. This order is not intended to create, nor does it create, any right,
benefit, or privilege, substantive or procedural, enforceable at law by a
party against the United States, its agencies, officers, or any other person.

Sec. 7. This order is effective at 12:01 a.m. eastern standard time on January

19, 2001.
WM

THE WHITE HOUSE,
January 18, 2001.



Federal Register/Vol. 66, No. 15/Tuesday, January 23, 2001/Presidential Documents 7391

Presidential Documents

Executive Order 13195 of January 18, 2001

Trails for America in the 21st Century

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in furtherance of purposes of
the National Trails System Act of 1968, as amended (16 U.S.C. 1241-1251),
the Transportation Equity Act for the 21st Century (Public Law 105-178),
and other pertinent statutes, and to achieve the common goal of better
establishing and operating America’s national system of trails, it is hereby
ordered as follows:

Section 1. Federal Agency Duties. Federal agencies will, to the extent per-
mitted by law and where practicable—and in cooperation with Tribes, States,
local governments, and interested citizen groups—protect, connect, promote,
and assist trails of all types throughout the United States. This will be
accomplished by:

(a) Providing trail opportunities of all types, with minimum adverse im-
pacts and maximum benefits for natural, cultural, and community resources;

(b) Protecting the trail corridors associated with national scenic trails
and the high priority potential sites and segments of national historic trails
to the degrees necessary to ensure that the values for which each trail
was established remain intact;

(c) Coordinating maps and data for the components of the national trails
system and Millennium Trails network to ensure that these trails are con-
nected into a national system and that they benefit from appropriate national
programs;

(d) Promoting and registering National Recreation Trails, as authorized
in the National Trails System Act, by incorporating where possible the
commitments and partners active with Millennium Trails;

(e) Participating in a National Trails Day the first Saturday of June each
year, coordinating Federal events with the National Trails Day’s sponsoring
organization, the American Hiking Society;

(f) Familiarizing Federal agencies that are active in tourism and travel
with the components of a national system of trails and the Millennium
Trails network and including information about them in Federal promotional
and outreach programs;

(g) Fostering volunteer programs and opportunities to engage volunteers
in all aspects of trail planning, development, maintenance, management,
and education as outlined in 16 U.S.C. 1250;

(h) Encouraging participation of qualified youth conservation or service
corps, as outlined in 41 U.S.C. 12572 and 42 U.S.C. 12656, to perform
construction and maintenance of trails and trail-related projects, as encour-
aged in sections 1108(g) and 1112(e) of the Transportation Equity Act for
the 21st Century, and also in trail planning protection, operations, and
education;

(i) Promoting trails for safe transportation and recreation within commu-
nities;

(j) Providing and promoting a wide variety of trail opportunities and
experiences for people of all ages and abilities;



7392

Federal Register/Vol. 66, No. 15/Tuesday, January 23, 2001/Presidential Documents

(k) Providing historical interpretation of trails and trail sites and enhancing
cultural and heritage tourism through special events, artworks, and programs;
and

(1) Providing training and information services to provide high-quality
information and training opportunities to Federal employees, Tribal, State,
and local government agencies, and the other trail partners.

Sec. 2. The Federal Interagency Council on Trails. The Federal Interagency
Council on Trails (Council), first established by agreement between the
Secretaries of Agriculture and the Interior in 1969, is hereby recognized
as a long-standing interagency working group. Its core members represent
the Department of the Interior’s Bureau of Land of Management and National
Park Service, the Department of Agriculture’s Forest Service, and the Depart-
ment of Transportation’s Federal Highway Administration. Other Federal
agencies, such as those representing cultural and heritage interests, are wel-
come to join this council. Leadership of the Council may rotate among
its members as decided among themselves at the start of each fiscal year.
The Council’s mission is to coordinate information and program decisions,
as well as policy recommendations, among all appropriate Federal agencies
(in consultation with appropriate nonprofit organizations) to foster the devel-
opment of America’s trails through the following means:

(a) Enhancing federally designated trails of all types (e.g., scenic, historic,
recreation, and Millennium) and working to integrate these trails into a
fully connected national system;

(b) Coordinating mapping, signs and markers, historical and cultural inter-
pretations, public information, training, and developing plans and rec-
ommendations for a national trails registry and database;

(c) Ensuring that trail issues are integrated in Federal agency programs
and that technology transfer and education programs are coordinated at
the national level; and

(d) Developing a memorandum of understanding among the agencies to
encourage long-term interagency coordination and cooperation to further
the spirit and intent of the National Trails System Act and related programs.

Sec. 3. Issue Resolution and Handbook for Federal Administrators of the
National Trails System. Federal agencies shall together develop a process
for resolving interagency issues concerning trails. In addition, reflecting
the authorities of the National Trails System Act, participating agencies
shall coordinate preparation of (and updates for) an operating handbook
for Federal administrators of the National Trails System and others involved
in creating a national system of trails. The handbook shall reflect each
agencies’ governing policies and provide guidance to each agencies’ field
staff and partners about the roles and responsibilities needed to make each
trail in the national system fully operational.

Sec. 4. Observance of Existing Laws. Nothing in this Executive Order shall
be construed to override existing laws, including those that protect the
lands, waters, wildlife habitats, wilderness areas, and cultural values of
this Nation.

Sec. 5. Judicial Review. This order is intended only to improve the internal
management of the executive branch. It does not create any right or benefit,
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substantive or procedural, enforceable in law or equity by any party against
the United States, its agencies, its officers or employees, or any other person.

- X %—Q&I\
THE WHITE HOUSE,
January 18, 2001.

[FR Doc. 01-2141
Filed 1-22-01; 8:45 am]
Billing code 3195-01-P
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Executive Order 13196 of January 18, 2001

Final Northwestern Hawaiian Islands Coral Reef Ecosystem
Reserve

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the National Marine Sanc-
tuaries Act, (16 U.S.C. 1431 et seq.), and the National Marine Sanctuaries
Amendments Act of 2000, Public Law 106-513, and in furtherance of the
purposes of the Magnuson-Stevens Fishery Conservation and Management
Act (16 U.S.C. 1801 et seq.), Marine Protection, Research, and Sanctuaries
Act (33 U.S.C. 1401 et seq.), Coastal Zone Management Act (16 U.S.C.
1451 et seq.), Endangered Species Act (16 U.S.C. 1531 et seq.), Marine
Mammal Protection Act (16 U.S.C. 1362 et seq.), Clean Water Act (33 U.S.C.
1251 et seq.), National Historic Preservation Act (16 U.S.C. 470 et seq.),
National Wildlife Refuge System Administration Act (16 U.S.C. 668dd—e.e.),
and other pertinent statutes, it is ordered as follows:

Sec. 1. Preamble. On December 4, 2000, I issued Executive Order 13178
establishing the Northwestern Hawaiian Islands Coral Reef Ecosystem Reserve
(Reserve) pursuant to my authority under the National Marine Sanctuaries
Act, as amended by the National Marine Sanctuary Amendments Act of
2000 (Act). In establishing the Reserve, I set forth a number of conservation
measures and created specific Reserve Preservation Areas to protect the
coral reef ecosystem and related marine resources and species (resources)
of the Reserve. The Act provides that no closure areas can become permanent
without adequate notice and comment. Accordingly, I proposed to make
permanent the Reserve Preservation Areas and initiated a 30-day comment
period on this proposal. I also sought comment on the conservation measures
for the Reserve. On my behalf, the Secretary of Commerce received the
public comments and held seven public hearings,including six throughout
Hawaii. After considering the comments expressed at the hearings and re-
ceived in writing, I have determined to make permanent the Reserve Preserva-
tion Areas with certain modifications set forth below. Further, I have modi-
fied certain conservation measures to address concerns raised, particularly
regarding commercial and recreational fishing within the Reserve. With this
action, the establishment of the Reserve under the Act, including the con-
servation measures and permanent Reserve Preservation Areas, is complete.
The Secretary of Commerce will manage the Reserve pursuant to Executive
Order 13178, as modified by this order, under the Act. The Secretary shall
also initiate the process to designate the Reserve as a National Marine
Sanctuary, as required by the Act.

Sec. 2. Purpose. The purpose of this order is to amend Executive Order
13178, and to make permanent Reserve Preservation Areas, as modified
below, to ensure the comprehensive, strong, and lasting protection of the
resources of the Northwestern Hawaiian Islands.

Sec. 3. Amendments to Sections 7 of Executive Order 13178.

1. Section 7(a)(1) of Executive Order 13178 is hereby amended by revising
the first sentence to read as follows:

“Commercial Fishing. All currently existing commercial Federal fishing per-
mits and current levels of fishing effort and take, which also includes
the non-permitted level of trolling for pelagic species by currently permitted
bottom fishers, as determined by the Secretary and pursuant to regulations
in effect on December 4, 2000, shall be capped as follows:”
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2. Section 7(a)(1)(C) of Executive Order 13178 is hereby revised to read
as follows:

“(C) The annual level of aggregate take under all permits of any particular
type of fishing may not exceed the aggregate level of take under all permits
of that type of fishing as follows:

(1) Bottomfishing—the annual aggregate level for each permitted bottomfisher
shall be that permittee’s individual average taken over the 5 years preceding
December 4, 2000, as determined by the Secretary, provided that the Sec-
retary, in furtherance of the principles of the reserve, may make a one-
time reasonable increase to the total aggregate to allow for the use of two
Native Hawaiian bottomfishing permits;

(2) All other commercial fishing—the annual aggregate level shall be the
permittee’s individual take in the year preceding December 4, 2000, as
determined by the Secretary.”

3. A new section 7(a)(1)(F) is hereby added to Executive Order 13178 and
reads as follows:

“(F) Trolling for pelagic species shall be capped based on reported landings
for the year preceding December 4, 2000.”

4. Section 7(b)(4) is revised to read as follows:

“(4) Discharging or depositing any material or other matter into the Reserve,
or discharging or depositing any material or other matter outside the Reserve
that subsequently enters the Reserve and injures any resource of the Reserve,
except:

(A) fish parts (i.e., chumming materia or bait) used in and during fishing
operations authorized under this order;

(B) biodegradable effluent incident to vessel use and generated by a marine
sanitation device in accordance with section 312 of the Federal Water Pollu-
tion Control Act, as amended;

(C) water generated by routine vessel operations (e.g., deck wash down
and graywater as defined in section 312 of the Federal Water Pollution
Control Act), excluding oily wastes from bilge pumping; or

(D) cooling water from vessels or engine exhaust; and”.
Sec. 4. Amendments to Sections 8 of Executive Order 13178.

1. Section 8 of Executive Order 13178 is modified by substituting “provided
that commercial bottomfishing and commercial and recreational trolling for
pelagic species in accordance with the requirements of sections 7(a)(1) and
7(a)(2) of this order, respectively,” for “provided that bottomfishing in accord-
ance with the requirements of section 7(a)(1)”’ everywhere the latter phrase
appears in section 8.

2. Section 8(a)(1)(A) is modified by substituting “a mean depth of 25 fm”
for ““a mean depth of 10fm.”

3. Section 8(a)(1)(B) is modified by substituting ‘““a mean depth of 25 fm”
for ““a mean depth of 20fm.”

4. Section 8(a)(1)(D) is modified by substituting “a mean depth of 25 fm”
for “a mean depth of 10fm.”

5. Section 8(a)(1)(E) is modified by substituting “a mean depth of 25 fm”
for ““a mean depth of 20fm.”

6. Section 8(a)(1)(G) is modified by substituting “a mean depth of 25 fm”
for “a mean depth of 50fm.”

7. Section 8(a)(1)(I) is revised to read ‘“Kure Atoll.”

8. Sections 8(a)(2)(D) and (E) are hereby deleted and a new section 8(a)(3)
is hereby substituted as follows:

“(3) Twelve nautical miles around the approximate geographical centers
of
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[FR Doc. 01-2214
Filed 1-22-01; 8:45 am)]
Billing code 3195-01-P

(A) The first bank west of St. Rogation Bank, east of Gardner Pinnacles,
provided that commercial bottomfishing and commercial and recreational
trolling for pelagic species in accordance with the requirements of sections
7(a)(1) and 7(a)(2) of this order, shall be allowed to continue for a period
of 5 years from the date of this order; and

(B) Raita Bank, provided that commercial bottomfishing and commercial
and recreational trolling for pelagic species in accordance with the require-
ments of sections 7(a)(1) and 7(a)(2) of this order, shall be allowed to
continue for a period of 5 years from the date of this order; and

(C) Provided that both banks described above in (3)(A) and (3)(B) shall
only continue to allow commercial bottomfishing and commercial and rec-
reational trolling for pelagic species after the 5-year time period if it is
determined that continuation of such activities will have no adverse impact
on the resources of these banks.”

Sec. 5. Reserve Preservation Areas. The Reserve Preservation Areas, as modi-
fied in sections 3 and 4 of this order, are hereby made permanent in
accordance with the Act.

Sec. 6. Judicial Review. This order does not create any right or benefit,
substantive or procedural, enforceable in law or equity by a party against
the United States, its agencies, its officers, or any person.

THE WHITE HOUSE,
January 18, 2001.
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DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Part 12
[T.D. 01-06]
RIN 1515-AC66

Import Restrictions Imposed on
Archaeological Material Originating in
Italy and Representing the Pre-
Classical, Classical, and Imperial
Roman Periods

AGENCY: Customs Service, Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to reflect the
imposition of import restrictions on
certain archaeological material
originating in Italy and representing the
pre-Classical, Classical, and Imperial
Roman periods of its cultural heritage,
ranging in date from approximately the
9th century B.C. through approximately
the 4th century A.D. These restrictions
are being imposed pursuant to an
agreement between the United States
and Italy that has been entered into
under the authority of the Convention
on Cultural Property Implementation
Act in accordance with the United
Nations Educational, Scientific and
Cultural Organization (UNESCO)
Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export
and Transfer of Ownership of Cultural
Property. The document amends the
Customs Regulations by adding Italy to
the list of countries for which an
agreement has been entered into for
imposing import restrictions. The
document also contains the Designated
List of Archaeological Material that
describes the types of articles to which
the restrictions apply.

EFFECTIVE DATE: January 23, 2001.

FOR FURTHER INFORMATION CONTACT:
(Legal Aspects) Joseph Howard,

Intellectual Property Rights Branch
(202) 927-2336; (Operational Aspects)
Al Morawski, Trade Operations (202)
927-0402.

SUPPLEMENTARY INFORMATION:
Background

The value of cultural property,
whether archaeological or ethnological
in nature, is immeasurable. Such items
often constitute the very essence of a
society and convey important
information concerning a people’s
origin, history, and traditional setting.
The importance and popularity of such
items regrettably makes them targets of
theft, encourages clandestine looting of
archaeological sites, and results in their
illegal export and import.

The U.S. shares in the international
concern for the need to protect
endangered cultural property. The
appearance in the U.S. of stolen or
illegally exported artifacts from other
countries where there has been pillage
has, on occasion, strained our foreign
and cultural relations. This situation,
combined with the concerns of
museum, archaeological, and scholarly
communities, was recognized by the
President and Congress. It became
apparent that it was in the national
interest for the U.S. to join with other
countries to control illegal trafficking of
such articles in international commerce.

The U.S. joined international efforts
and actively participated in
deliberations resulting in the 1970
UNESCO Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property (823
U.N.T.S. 231 (1972)). U.S. acceptance of
the 1970 UNESCO Convention was
codified into U.S. law as the
“Convention on Cultural Property
Implementation Act” (Pub. L. 97446,
19 U.S.C. 2601 et seq.) (“‘the Act”). This
was done to promote U.S. leadership in
achieving greater international
cooperation towards preserving cultural
treasures that are of importance to the
nations from where they originate and
to achieving greater international
understanding of mankind’s common
heritage.

During the past several years, import
restrictions have been imposed on
archaeological and ethnological artifacts
of a number of signatory nations. These
restrictions have been imposed as a
result of requests for protection received

from those nations as well as pursuant
to bilateral agreements between the
United States and other countries. More
information on import restrictions can
be found on the International Cultural
Property Protection web site (http://
exchanges.state.gov/education/culprop).

Import restrictions are now being
imposed on certain archaeological
material of Italy representing the pre-
Classical, Classical, and Imperial Roman
periods of its cultural heritage as the
result of a bilateral agreement entered
into between the United States and
Ttaly. This agreement was entered into
on January 19, 2001, pursuant to the
provisions of 19 U.S.C. 2602.
Accordingly, § 12.104g(a) of the
Customs Regulations is being amended
to indicate that restrictions have been
imposed pursuant to the agreement
between the United States and Italy.
This document amends the regulations
by imposing import restrictions on
certain archaeological material from
Italy as described below.

Material Encompassed in Import
Restrictions

In reaching the decision to
recommend protection for Italy’s
cultural patrimony, the Assistant
Secretary of State for Educational and
Cultural Affairs, U.S. Department of
State, determined that, pursuant to the
requirements of the Act, the cultural
patrimony of Italy is in jeopardy from
the pillage of archaeological materials
which represent its pre-Classical,
Classical and Imperial Roman heritage,
and that such pillage is widespread,
definitive, systematic, on-going, and
frequently associated with criminal
activity. Dating from approximately the
9th century B.C. to approximately the
4th century A.D., categories of restricted
artifacts include stone sculpture, metal
sculpture, metal vessels, metal
ornaments, weapons/armor, inscribed/
decorated sheet metal, ceramic
sculpture and vessels, glass
architectural elements and sculpture,
and wall paintings. These materials are
of cultural significance because they
derive from cultures that developed
autonomously in the region of present
day Italy that attained a high degree of
political, technological, economic, and
artistic achievement. The pillage of
these materials from their context has
prevented the fullest possible
understanding of Italian cultural history
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by systematically destroying the
archaeological record. Furthermore, the
cultural patrimony represented by these
materials is a source of identity and
esteem for the modern Italian nation.

Designated List

The bilateral agreement between Italy
and the United States covers the
categories of artifacts described in a
Designated List of Archaeological
Material from Italy, which is set forth
below. Importation of articles on this
list is restricted unless the articles are
accompanied by an appropriate export
certificate issued by the Government of
the Republic of Italy or documentation
demonstrating that the articles left the
country of origin prior to the effective
date of the import restriction.

Archaeological Material From Italy
Representing Pre-Classical, Classical,
and Imperial Roman Periods Ranging
in Date Approximately From the 9th
Century B.C. to the 4th Century A.D.

1. Stone

A. Sculpture

1. Architectural Elements—In marble,
limestone, steatite, basalt, tufa and other
types of stone. Types include abacus,
acroterion, antefix, architrave, bacino,
base, capital, caryatid, coffer, clipeus,
column, crowning, fountain, frieze,
pediment, drip molding, pilaster, mask,
corbel, metope, mosaic and inlay,
pluteus, pulvinar, puteal, jamb, tile,
telamon, tympanum, trabeation,
transenna, basin, wellhead.
Approximate date: 7th century B.C. to
4th century A.D.

2. Architectural and Non-
architectural Relief Sculpture—In
marble and other stone. Types include
carved slabs with figural, vegetative,
floral, or decorative motifs, sometimes
inscribed, and carved relief vases. Used
for architectural decoration, funerary,
votive, or commemorative monuments.
Approximate date: 2nd century B.C. to
4th century A.D.

3. Monuments—In marble, limestone,
and other types of stone. Types include
altar and shrine, cippus, funerary stele,
and milestones with figural reliefs or
decorative moldings. Some have
dedicatory inscriptions. Approximate
date: 7th century B.C. to 4th century
A.D.

4. Sepulchers—In marble, peperino,
alabaster, limestone, and tufa. Types of
burial containers including urns,
caskets, and sarcophagi. Some have
figural scenes carved in relief or
decorative moldings. Approximate date:
7th century B.C. to 4th century A.D.

5. Large Statuary—Primarily in
marble, including fragments of statues.

Subject matter includes human and
animal figures and groups of figures in
the round. Common types are large-
scale, free-standing statuary from
approximately 1 m to 2.5 m in height
and life-size busts (head and shoulders
of an individual). Approximate date: 6th
century B.C. to 4th century A.D.

II. Metal
A. Sculpture

1. Large Statuary—Large-scale statues
or fragments of statues in bronze or
other metals, including animal figures,
human and divine figures, and life-size
metal busts or portrait heads.
Approximate date: 6th century B.C. to
4th century A.D.

2. Small Statuary—Iron Age
Sardinian (Nuragic) and Etruscan
figurines in bronze and other metals.
Approximate date: 8th to 3rd century
B.C.

B. Vessels

Open and closed vessels in bronze,
gold, or silver, often with incised,
embossed, and molded decoration in the
shape of human or animal figures.
Shapes include bowls, buckets, craters,
pitchers, cups, and lamps, etc.
Approximate date: 8th century B.C. to
4th century A.D.

C. Personal Ornaments

Etruscan and Italic rings, necklaces,
earrings, crowns, bracelets, buckles,
belts, pins, chains of gold, silver,
bronze, and iron Approximate date: 8th
to 3rd century B.C.

D. Weapons and Armor

Body armor, including helmets,
cuirasses, shin guards, and shields, and
horse armor often decorated with
elaborate engraved, embossed, or
perforated designs. Elaborate horse
armor is also produced during the same
period. Both launching weapons (spears
and javelins) and weapons for hand to
hand combat (swords, daggers, etc.).
Approximate date: 8th century B.C. to
4th century A.D.

E. Inscribed or Decorated Sheet Metal

Engraved inscriptions often found in
funerary contexts and thin metal sheets
with engraved or impressed designs
often used as attachments to furniture.
Approximate date: 7th century B.C. to
4th century A.D.

II. Ceramic
A. Sculpture

1. Architectural Elements—Baked
clay (terracotta) elements used to
decorate buildings. These are most often
found in Etruria, Latium, Sicily, and

Magna Graecia. Elements include
acroteria, antefixes, relief plaques,
metopes, and revetments. Approximate
date: 7th century to 1st century B.C.

2. Monuments—Altars and urns
decorated with relief scenes.
Approximate date: 5th century B.C. to
4th century A.D.

3. Large Statuary—Large-scale human
and animal figures, life-size portrait
heads, and life-size votive objects,
including fragments of statues. These
are often found in temples and
sanctuaries in Magna Graecia, Etruria,
and Latium. Approximate date: 7th
century to 1st century B.C.

4. Objects with Relief Decoration—
Plaques, tables, and other terracotta
objects (masks) with relief decoration.
Approximate date: 6th to 4th century
B.C.

B. Vessels

1. Local Vessels. a. Etruscan—
Decorated ceramic vessels produced by
Etruscan culture, including Villanovan;
Orientalizing pottery with imitations of
Near Eastern designs painted on local
hand-made vessels; archaic Etruscan
painted pottery with polychrome
decoration; archaic Etruscan painted
pottery with polychrome decoration;
funerary and cinerary vessels; Italo-
Geometric pottery where production
from local Etruscan workshops imitated
Greek Geometric; bucchero made with a
characteristic soft black paste and
polished surface whose highly
decorative shapes often imitate metal
vessels; local imitations of black and red
figure Attic; Etruscan imitations of
Corinthian pottery; pottery with black
glaze and orange stripes that imitates
Ionic pottery; amphora in the Pontic
style with painted figural decoration
made by a single workshop of
immigrant Ionic potters in Vulci,
Etruria; Caeretan hydria attributed to a
workshop of Greek immigrants working
near Caere, Etruria. Approximate date:
9th century to 3rd century B.C.

b. South Italian and Italic—Decorated
vessels locally produced, including
hand-made Daunian pottery from
northern Apulia; Italiote red figure
pottery of Attic derivation produced in
Apulian, Lucania, Campania, and
Paestum; wheel-made pottery with
elaborate applied relief and painted
decoration made in Centuripe, Catania;
pottery with plastic and polychrome
decoration produced in Sicily and
Magna Graecia; gilded pottery with a
characteristic ochre yellow color
imitating artifacts in bronze, mainly
found in tombs in Apulia; Faliscan
pottery in imitation of Attic red figure,
often in oversize vessels; Gnathian
pottery, named after Egnatia in Apulia



Federal Register/Vol. 66, No. 15/Tuesday, January 23, 2001/Rules and Regulations

7401

and decorated in white and yellow with
touches of red over a black background;
overpainted pottery with a shiny black
glaze; pottery overpainted with white,
yellow, or red designs in imitation of
Attic red figure; Messapian pottery,
locally produced in Apulia and
decorated with monochrome (one color)
or bichrome painting (two color).
Approximate date: 8th to 3rd century
B.C.

2. Imported Vessels. a. Attic Black
Figure, Red Figure and White Ground
Pottery—These are made in a specific
set of shapes (amphorae, craters,
hydriae, oinochoi, kylikes) decorated
with black painted figures on a clear
clay ground (Black Figure), decorative
elements in reserve with background
fired black (Red Figure), and multi-
colored figures painted on a white
ground (White Ground). Attic pottery
was widely exported, particularly to
southern Italy, where it is commonly
found in burials. Approximate date: 6th
to 4th century B.C.

b. Corinthian Pottery—Painted pottery
made in Corinth in a specific range of
shapes for perfume and unguents and
for drinking or pouring liquids. The
very characteristic painted and incised
designs depict figural scenes, rows of
animals, and floral decoration.
Corinthian pottery was exported
throughout the Mediterranean, but
particularly to Etruria and southern
Italy. Approximate date: 8th to 6th
century B.C.

IV. Glass

A. Architectural Elements—Mosaics and
glass windows. Approximate date: 4th
century B.C. to 4th century A.D.

B. Sculpture

1. Intarsia—Cut or carved glass
decorative elements to inset in
furniture. Approximate date: 2nd
century B.C. to 4th century A.D.

2. Small Statuary—Glass animal
statuettes as amulets or knickknacks.

Approximate date: 2nd century B.C. to
4th century A.D.

V. Painting

A. Wall Painting

1. Domestic and Public Wall
Painting—Beginning in about 200 B.C.
wall painting in private and public
buildings is characterized by imitation
of stucco or marble design. Later
developments include “architectural”
style, “ornamental” style, and
“fantastic” style. Triumphal painting in
temples and public buildings illustrate
military campaigns and conquered
lands. Approximate date: 3rd century
B.C. to 4th century A.D.

2. Tomb Paintings—Early tomb
paintings are primarily found in Etruria
and Southern Italy. These paintings
were directly influenced by Greek
painters, but illustrate local style.
Scenes often illustrate funerary
celebrations, rites, symbols, and daily
events. Roman funerary painting is also
inspired by Greek painting, but also
develops from domestic and public
types of wall painting. Approximate
date: 6th century B.C. to 4th century
A.D.

Inapplicability of Notice and Delayed
Effective Date

Because the amendment to the
Customs Regulations contained in this
document imposing import restrictions
on the above-listed cultural property of
Italy is being made in response to a
bilateral agreement entered into in
furtherance of the foreign affairs
interests of the United States, pursuant
to section 553(a)(1) of the

Administrative Procedure Act, (5 U.S.C.

553(a)(1)), no notice of proposed
rulemaking or public procedure is
necessary. For the same reason, a
delayed effective date is not required
pursuant to 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions

of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.
Accordingly, this final rule is not
subject to the regulatory analysis or
other requirements of 5 U.S.C. 603 and
604.

Executive Order 12866

This amendment does not meet the
criteria of a ““significant regulatory
action” as described in E.O. 12866.

Drafting Information

The principal author of this document
was Bill Conrad, Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service. However, personnel
from other offices participated in its
development.

List of Subjects in 19 CFR Part 12

Customs duties and inspections,
Imports, Cultural property.

Amendment to the Regulations

Accordingly, Part 12 of the Customs
Regulations (19 CFR Part 12) is
amended as set forth below:

PART 12—[AMENDED]

1. The general authority and specific
authority citations for Part 12, in part,
continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202
(General Note 22, Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also

issued under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

2.In §12.104g, paragraph (a), the list
of agreements imposing import
restrictions on described articles of
cultural property of State Parties, is
amended by adding Italy in appropriate
alphabetical order as follows:

State Cultural property T.D. No.
ltaly .....c....... Archaeological Material of pre-Classical, Classical, and Imperial Roman periods ranging approximately T.D. 01-06
from the 9th century B.C. to the 4th century A.D..
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* * * * *

Raymond W. Kelly,
Commissioner of Customs.
Timothy E. Skud,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 01-2127 Filed 1-19-01; 1:18 pm]
BILLING CODE 4820-02-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD11-01-001]

Drawbridge Operation Regulations;
Sacramento River, CA

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District has approved a
temporary deviation to the regulations
governing the opening of the Meridian
drawbridge, mile 135.5, over the
Sacramento River at Meridian, CA. The
approval specifies that the drawbridge
need not open for vessel traffic from
January 15 through March 14, 2001. The
drawbridge can operate on 24 hours
advance notice in the event of an
emergency. The purpose of this
deviation is to allow the California
Department of Transportation to
perform essential maintenance on the

bridge.

DATES: Effective period of the deviation
is 12 a.m. January 15, 2001, through 12
p.m. March 14, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District, Building
50-6, Coast Guard Island, Alameda, CA
94501-5100, phone (510) 437-3516.

SUPPLEMENTARY INFORMATION: The
Meridian drawbridge, mile 135.5, over
the Sacramento River at Meridian, CA
provides 10.3 feet vertical clearance
above High Water when closed. Vessels
that can pass under the bridge without
an opening may do so at all times. This
deviation has been coordinated with
navigation on the waterway. The
drawbridge has not been requested to
open for navigation for approximately
five years. No objections were received.
The normal drawbridge regulation
requires the bridge to open on signal if
at least 12 hours advance notice is
given.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to

normal operation as soon as possible.

This deviation from the normal

operating regulations in 33 CFR

117.189(b) is authorized in accordance

with the provisions of 33 CFR 117.35.
Dated: January 12, 2001.

Ernest R. Riutta,

Vice Admiral, Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 01-2043 Filed 1-22—-01; 8:45 am)]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 15
[ET Docket No. 99-261; FCC 00-442]

50.2-71 GHz Realignment

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document we realign
allocations in the 50.2-50.4 GHz and
51.4-71 GHz frequency bands. This
action continues our efforts to facilitate
the commercialization of the
“millimeter wave” spectrum. Until
recently, commercial use of this
spectrum was not economically viable.
However, recent technological advances
make this spectrum increasingly usable
for commercial services and products.
Therefore, we have reexamined
potential uses of this spectrum and how
best it can be allocated to further the
public interest. The realignment of
allocations that we adopt today will
meet current demands for spectrum in
this frequency range and is consistent
with the international allocation
changes the United States sought and
obtained at the 1997 World
Radiocommunication Conference.
DATES: Effective February 22, 2001.
However, the Table of Frequency
Allocation, page 81, United States
Table, the non-Federal Government
inter-satellite service (“ISS”’) allocation
in the 65—-71 GHz band is applicable
January 23, 2001.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring, Office of Engineering and
Technology, (202) 418-2450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in ET Docket No. 99-261,
FCC 00—442, adopted December 19,
2000, and released December 22, 2000.
The full text of this Commission
decision is available on the
Commission’s Internet site at http://
www.fcc.gov. It is available for
inspection and copying during normal
business hours in the FCC Reference

Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s duplication contractor,
International Transcription Service,
(202) 857-3800, 1231 20th Street, NW.
Washington, DC 20036.

Summary of the Report and Order

A. Allocation Changes

1. We are providing a net increase of
2.27 gigahertz of spectrum allocated on
a primary basis to the fixed and mobile
services. This spectrum will be shared
by Federal agencies and non-Federal
Government licensees. Specifically, we
allocate the 51.4-52.6 GHz and 58.2-59
GHz bands to the Federal and non-
Federal Government fixed and mobile
services, allocate the 64—66 GHz band to
the Federal and non-Federal
Government fixed and mobile except
aeronautical mobile services, and delete
the Federal and non-Federal
Government fixed and mobile services
from the 50.2-50.4 GHz and 54.25—
55.78 GHz bands. We anticipate that
much of this spectrum will be used by
mobile service licensees to connect their
base stations together and to connect
their systems to other systems.

2. We are also providing separate ISS
allocations for Federal agencies and for
non-Federal Government
(“commercial”’) licensees. Specifically,
we allocate the 65—71 GHz band to the
non-Federal Government ISS and delete
the non-Federal Government ISS
allocation from the 56.9-57 GHz and
59—64 GHz bands. We also allocate the
64—65 GHz band to the Federal
Government ISS. The net result of the
ISS allocations and deletions is an
increase of 0.9 GHz for commercial ISS
and 1 GHz for Federal ISS. The
remaining ISS allocations in this
frequency range (54.25-56.9 GHz and
57-58.2 GHz) will be available for both
Federal and commercial use. These ISS
allocations will provide satellite
licensees with the spectrum they need
to interconnect satellites within their
respective networks. The use of inter-
satellite links are expected to make
satellite networks more efficient,
resulting in the provision of more
enhanced services like video telephony,
medical and technical tele-imaging,
high speed data networks and
“bandwidth on demand” to consumers.
In addition, the use of inter-satellite
links will enable satellite licensees to
provide more efficient interconnections
between their service areas.

3. To provide spectrum for the above
services, we are reducing the net
amount of spectrum allocated to the
Earth exploration-satellite (passive) and
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space research (passive) services by 1.9
gigahertz and are reducing the amount
of spectrum allocated to the radio
astronomy service by 4.65 gigahertz.
According to the National
Telecommunications and Information
Administration (“NTIA”), the deleted
space research (passive) and radio
astronomy allocations are unused and
unneeded and the deleted Earth
exploration-satellite (passive)
allocations are unneeded. In sum, the
realignment provides a significant
increase in spectrum for fixed, mobile,
and inter-satellite services and
unlicensed devices, while improving
the operation of passive sensors in the
Earth exploration-satellite service
(“EESS”).1

B. Additional Spectrum for Unlicensed
Devices

4. We are also making the 57-59 GHz
band available for use by Part 15
unlicensed devices. This 2 gigahertz of
spectrum and the existing Part 15
unlicensed band at 59-64 GHz will
operate under the same technical rules.
We anticipate that this additional
unlicensed spectrum (used either
separately or in conjunction with the
59-64 GHz band) will be useful for very
high speed and/or high bandwidth

communications over short distances
and for networking backbone purposes
in congested areas.

5. Because we are expanding the
current spectrum etiquette to the 57-59
GHz band, we believe it is appropriate
to modify Section 15.255 of our rules.
Specifically, Section 15.255(d) reserves
the 59-59.05 GHz segment for specific
purposes—spurious emissions and a
publicly-accessible coordination
channel. To enable users unfettered
access to contiguous spectrum between
57 GHz and 64 GHz, we move the
coordination channel from 59-59.05
GHz to 57-57.05 GHz. This will
preserve the goals of setting aside 50
megahertz of spectrum to allow
techniques for mitigating or eliminating
interference that may occur between
different unlicensed transmitters
operating in the same frequency band
and will provide flexibility in channel
widths for unlicensed devices. This
change should not affect any existing
operations because no unlicensed
equipment has been authorized to
operate in the 59-64 GHz band.
Accordingly, we are revising Section
15.255(g) of our Rules to reflect this
decision.

6. In addition, we are modifying the
transmitter identification requirement to

EXISTING VS REALIGNED ALLOCATIONS

protect the systems for which it was
designed, i.e., transmissions that
emanate from inside a building. This
minor alteration should protect indoor
systems from interference, while not
unnecessarily burdening outdoor
systems that pose little interference
threat to indoor systems or other
outdoor systems. Indoor equipment will
be required to have the ID because
indoor equipment is under the control
of the system operator. The system
operator knows its equipment and thus
can decode the ID information and find
out which transmitter is interfering with
the rest of its system. In contrast, the
victim of interference from outdoor
equipment would not be able to
determine the identity of the
manufacturer and thus, the victim could
not decode the ID. This spectrum is
likely to be used for point-to-point
operations and thus this is not likely to
be a problem. Expanding the spectrum
etiquette for the 59—-64 GHz band to the
57-59 GHz and modifying it as
discussed above makes the 57-59 GHz
band available immediately without
burdening it with potentially
unnecessary regulatory requirements.
7. The Table, below, summarizes the
existing allocations versus the
allocations as realigned in this Order.

[Federal and non-Federal Government allocations are identical, unless otherwise specified]

Band (GHz) Existing allocations Realigned allocations Summary of major changes
50.2-50.4 EESS (passive) EESS (passive) Reduction of 0.2 GHz for fixed and mo-
SPACE RESEARCH (passive) SPACE RESEARCH (passive) bile services.
FIXED
MOBILE (No stations will be authorized to trans-
(Passive sensors do not receive protec- mit in this band.)

tion from fixed & mobile.)

51.4-54.25 EESS (passive)
SPACE RESEARCH (passive)
RADIO ASTRONOMY

mit in this band.)

51.4-52.6
FIXED
MOBILE

Additional 1.2 GHz for fixed and mobile
services.

(No stations will be authorized to trans- | 52.6-54.25

EESS (passive)
SPACE RESEARCH (passive)

mit in this band.)

(No stations will be authorized to trans-

Reductions of 1.2 GHz for EESS and
space research and 2.85 GHz for radio
astronomy.

54.25-58.2 ISS

EESS (passive)

SPACE RESEARCH (passive)
FIXED

tion from fixed & mobile.)

1Passive sensor operations in the 54.25-59.3 GHz
band are protected by generally limiting the use of
the ISS allocations in this band to transmissions

MOBILE (aeronautical mobile prohibited
from causing interference to ISS)
(Passive sensors do not receive protec-

54.25-55.78

ISS

EESS (passive)

SPACE RESEARCH (passive)

ISS use limited to transmissions between
GSO satellites.

Reduction of 1.53 GHz for fixed and mo-
bile.

between satellites in geostationary orbit and by
limiting the energy that can reach the passive

sensor satellites, which operate much closer to the
Earth’s surface.
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[Federal and non-Federal Government allocations are identical, unless otherwise specified]
Band (GHz) Existing allocations Realigned allocations Summary of major changes
55.78-58.2 ISS use limited to transmission between
ISS (55.78-56.9 GHz and 57-58.2 GHz GSO satellites, except between GSO
allocated for Federal and non-Federal satellites, except that additional flexi-
Government use: 56.9-57 GHz allo- bility is authorized per footnote G128.
cated only for Federal Government | Additional 1.2 GHz for Part 15 devices.
use) Reduction of 0.1 GHz for commercial
EESS (passive) ISS.
SPACE RESEARCH (passive)
FIXED
MOBILE (aeronautical mobile prohibited
from causing interference to ISS)
Radio astronomy observations may be
made on an unprotected basis at
56.24-56.29 GHz
(57-58.2 GHz is available for Part 15 un-
licensed devices.)
58.2-59 EESS (passive) EESS (passive) Additional 0.8 GHz for fixed and mobile
SPACE RESEARCH (passsive) SPACE RESEARCH (passive) services and for Part 15 devices.
RADIO ASTRONOMY FIXED Reduction of 1 GHz for radio astronomy.
(No stations will be authorized to trans- | MOBILE (airborne stations prohibited in
mit in this band.) 58.422-58.472 GHz)
Radio astronomy observations may be
made on an unprotected basis at
58.422-58.472 GHz
(Available for Part 15 unlicensed de-
vices.)
59-64 1SS Federal Government 1SS Additional 0.3 GHz for EESS and space
FIXED FIXED research.
MOBILE (aeronautical mobile prohibited | MOBILE (aeronautical mobile prohibited | Federal Government ISS use limited to
from causing interference to ISS) from causing interference to ISS) transmissions between GSO satellites
RADIOLOCATION (airborne radars pro- | RADIOLOCATION (airborne radars pro- in the 59-59.3 GHz band.
hibited from causing interference to hibited from causing interference to | Reduction of 5 GHz for commercial ISS.
ISS) ISS)
61-61.5 GHz is designated for ISM ap- | EESS (passive; limited to the 59-59.3
plications. GHz band)
(Available for Part 15 unlicensed de- | SPACE RESEARCH (passive; limited to
vices.) the 59-59.3 GHz band)
61-61.5 GHz is designated for ISM ap-
plications.
Radio astronomy observations may be
made on an unprotected basis at
59.139-59.189 GHz, 59.566-59.616
GHz, 60.281-60.331 GHz, 60.41-
60.46 GHz, and 62.461-62.511 GHz.
(Available for Part 15 unlicensed de-
vices.)
64-65 EESS (passive) Federal Government 1SS Additional 1 GHz for fixed and mobile ex-
SPACE RESEARCH (passive) FIXED cept aeronautical mobile services and
RADIO ASTRONOMY MOBILE except aeronautical mobile for Federal Government ISS.
(No stations will be authorized to trans- Reduction of 1 GHz for EESS, space re-
mit in this band.) search, and radio astronomy.
65-66 EESS non-Federal Government ISS Additional 1GHz for commercial ISS
SPACE RESEARCH EESS (available to both GSO and NGSO
Fixed SPACE RESEARCH systems).
Mobile FIXED

MOBILE except aeronautical mobile

Elevation of 1 GHz for fixed and mobile
except aeronautical mobile services
from secondary to primary status.
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EXISTING VS REALIGNED ALLOCATIONS—Continued
[Federal and non-Federal Government allocations are identical, unless otherwise specified]

Band (GHz) Existing allocations Realigned allocations Summary of major changes

66-71 MSS non-Federal Government ISS Additional 5 GHz for commercial 1SS
RADIONAVIGATION-SAT. MSS (available to both GSO and NGSO
RADIONAVIGATION RADIONAVIGATION-SAT. systems).
MOBILE (land mobile shall not cause in- | RADIONAVIGATION

terference to in-band space services)

and aeronautical mobile shall
cause interference to ISS)

MOBILE (land mobile shall not cause in-
terference to in-band space services

not

Final Regulatory Flexibility
Certification

8. This Report and Order finalizes the
spectrum realignment proposed in the
Notice of Proposed Rule Making
(“Notice”) issued by the Commission in
July of 1999.2 We received no comments
in response to the Initial Regulatory
Flexibility Analysis in the Notice. The
Regulatory Flexibility Act (“RFA”)3
requires that a regulatory flexibility
analysis be prepared for rulemaking
proceedings, unless the agency certifies
that “the rule will not have a significant
economic impact on a substantial
number of small entities.” #+ The RFA
generally defines “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “‘small governmental jurisdiction.” 5
In addition, the term ‘““small business”
has the same meaning as the term
“small business concern’” under the
Small Business Act.® A small business
concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”’).7

9. In this Report and Order, we realign
allocations in the frequency range 50.2—
71 GHz. One of the results of this
realignment is a net gain of 2.27
gigahertz of spectrum allocated on a

2Notice, 64 FR 43643 (August 11, 1999).

3The RFA, see 5 U.S.C. 601 et seq., has been
amended by the Contract With America
Advancement Act of 1996, Public Law 104-121,
110 Stat. 847 (1996) (“CWAAA”). Title II of the
CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (“SBREFA”).

45 U.S.C. 605(b).

55 U.S.C. 601(6).

65 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern’ in Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

7 Small Business Act, 15 U.S.C. 632.

primary basis to the fixed and mobile
services. We also designate 2 gigahertz
of spectrum at 57-59 GHz for Part 15
unlicensed devices. We believe that this
net increase in fixed and mobile
spectrum and the designation of a new
unlicensed band will provide new
opportunities for small entities. In
addition, the realignment affects
allocations for the Earth exploration-
satellite (passive), space research
(passive), radio astronomy, and inter-
satellite services. There are no small
entities affected by this action because
only Federal agencies currently make
use of these services. In addition, future
inter-satellite service licensees are not
expected to be small entities because of
the cost inherent in satellite networks.
Because the realignment adopted in this
Report and Order provides more
spectrum for future fixed and mobile
service licensees and for manufacturers
of future unlicensed devices and
because the realignment does not
impact any current non-Federal
Government users, we hereby certify
that the realignment will not have a
significant economic impact on a
substantial number of small entities.

10. The Commission will send a copy
of this Report and Order, including a
copy of this final certification, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996.8 In addition, this
Report and Order and this certification
will be sent to the Chief Counsel for
Advocacy of the Small Business
Administration.®

11. Accordingly, It Is Ordered that
pursuant to Sections 4(i), 7(a), 303(c),
303(f), 303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
157(a), 303(c), 303(f), 303(g), and 303(x),
the Report and Order is hereby
Adopted.

12. It Is Further Ordered that the
amendments to Parts 2 and 15 of the
Commission’s rules section are effective

8See 5 U.S.C. 801(a)(1)(A).
9See 5 U.S.C. 605(b).

February 22, 2001. However, the Table
of Frequency Allocations, page 81,
United States Table, the non-Federal
Government ISS allocation in the 65-71
GHz band is applicable January 23,
2001.

List of Subjects
47 CFR Part 2

Radio, Telecommunications.
47 CFR Part 15

Communication equipment, Radio.
Federal Communications Commission.
William F. Caton,

Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2 and
15 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

2. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

a. Revise pages 79, 80 and 81.

b. Revise, under International
Footnotes, New “S” Numbering Scheme
footnote S5.547 and add footnote
S5.557A in numeric order.

c. Revise United States footnotes
US246 and US263 and add footnotes
US353 and US354 in numeric order.

d. Add Federal Government footnote
G128 in numeric order.

The additions and revisions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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* * * * *

International Footnotes

* * * * *

I. New “S” Numbering Scheme
* * * * *

S5.547 The bands 31.8-33.4 GHz, 37-40
GHz, 40.5-43.5 GHz, 51.4-52.6 GHz, 55.78—
59 GHz and 64-66 GHz are available for high-
density applications in the fixed service (see
Resolutions 75 (WRC-2000) and 79 (WRC—
2000)). Administrations should take this into
account when considering regulatory
provisions in relation to these bands. Because
of the potential deployment of high-density
applications in the fixed-satellite service in
the bands 39.5-40 GHz and 40.5-42 GHz,
administrations should further take into
account potential constraints to high-density
applications in the fixed service, as
appropriate (see Resolution 84 (WRC-2000)).

* * * * *

S5.557A In the band 55.78-56.26 GHz, in
order to protect stations in the Earth
exploration-satellite service (passive), the
maximum power density delivered by a
transmitter to the antenna of a fixed service
station is limited to —26 dB(W/MHz).

* * * * *

United States (US) Footnotes

* * * * *

US246 No station shall be authorized to
transmit in the following bands:

608—614 MHz, except for medical
telemetry equipment?,

1400-1427 MHz,

1660.5-1668.4 MHz,

2690-2700 MHz,

4990-5000 MHz,

10.68-10.7 GHz,

15.35-15.4 GHz,

23.6—24 GHz,

31.3-31.8 GHz,

50.2-50.4 GHz,

52.6-54.25 GHz,

86-92 GHz,

100-102 GHz,

105-116 GHz,

164-168 GHz,

182-185 GHz,

217-231 GHz.

* * * * *

US263 In the bands 21.2—21.4 GHz,
22.21-22.5 GHz, 36-37 GHz, 56.26-58.2 GHz,
116-126 GHz, 150-151 GHz, 174.5-176.5
GHz, 200-202 GHz, and 235-238 GHz, the
space research and the Earth exploration-
satellite services shall not receive protection
from the fixed and mobile services operating
in accordance with the Table of Frequency
Allocations.

* * * * *

US353 In the sub-bands 56.24-56.29
GHz, 58.422-58.472 GHz, 59.139-59.189
GHz, 59.566-59.616 GHz, 60.281-60.331
GHz, 60.41-60.46 GHz, and 62.461-62.511
GHz, space-based radio astronomy

1Medical telemetry equipment shall not cause
harmful interference to radio astronomy operations
in the band 608—-614 MHz and shall be coordinated
under the requirements found in 47 CFR 95.1119.

observations may be made on an unprotected
basis.

US354 In the sub-band 58.422-58.472
GHz, airborne stations and space stations in
the space-to-Earth direction shall not be
authorized.

* * * * *

Federal Government (G) Footnotes
* * * * *

G128 Use of the band 56.9-57 GHz by
inter-satellite systems is limited to
transmissions between satellites in
geostationary orbit, to transmissions between
satellites in geostationary satellite orbit and
those in high-Earth orbit, to transmissions
from satellites in geostationary satellite orbit
to those in low-Earth orbit, and to
transmissions from non-geostationary
satellites in high-Earth orbit to those in low-
Earth orbit. For links between satellites in the
geostationary satellite orbit, the single entry
power flux-density at all altitudes from 0 km
to 1000 km above the Earth’s surface, for all
conditions and for all methods of
modulation, shall not exceed =147 dB (W/
m2/100 MHz) for all angles of arrival.

PART 15—RADIO FREQUENCY
DEVICES

3. The authority citation for part 15
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 304,
307 and 544A.

4. Section 15.255 is amended by
revising the section heading, paragraph
(b) introductory text, the last sentence of
paragraph (b)(2), paragraphs (b)(4),
(c)(1), (d) including the note, and (e)(2),
and the introductory text to paragraph
(i) to read as follows:

§15.255 Operation within the band 57-64
GHz.

* * * * *

(b) Within the 57-64 GHz band,
emission levels shall not exceed the

following:

(2) * * * In addition, the average
power density of any emission outside
of the 61-61.5 GHz band, measured
during the transmit interval, but still
within the 57-64 GHz band, shall not
exceed 9 nW/cm?2, as measured 3 meters
from the radiating structure, and the
peak power density of any emission
shall not exceed 18 nW/cm?, as
measured three meters from the

radiating structure.
* * * * *

(4) Peak power density shall be
measured with an RF detector that has
a detection bandwidth that encompasses
the 57—-64 GHz band and has a video
bandwidth of at least 10 MHz, or using

an equivalent measurement method.
* * * * *

(C]* *  *

(1) The power density of any
emissions outside the 57-64 GHz band
shall consist solely of spurious
emissions.

* * * * *

(d) Only spurious emissions and
transmissions related to a publicly-
accessible coordination channel, whose
purpose is to coordinate operation
between diverse transmitters with a
view towards reducing the probability
of interference throughout the 57-64
GHz band, are permitted in the 57-57.05
GHz band.

Note to Paragraph (d): The 57-57.05 GHz
is reserved exclusively for a publicly-
accessible coordination channel. The
development of standards for this channel
shall be performed pursuant to
authorizations issued under part 5 of this
chapter.

(e)* * %

(2) Peak transmitter output power
shall be measured with an RF detector
that has a detection bandwidth that
encompasses the 57-64 GHz band and
that has a video bandwidth of at least 10
MHz, or using an equivalent
measurement method.

* * * * *

(i) For all transmissions that emanate
from inside of a building, within any
one second interval of signal
transmission, each transmitter with a
peak output power equal to or greater
than 0.1 mW or a peak power density
equal to or greater than 3 nW/cm?, as
measured 3 meters from the radiating
structure, must transmit a transmitter
identification at least once. Each
application for equipment authorization
for equipment that will be used inside
of a building must declare that the
equipment contains the required
transmitter identification feature and
must specify a method whereby
interested parties can obtain sufficient
information, at no cost, to enable them
to fully detect and decode this
transmitter identification information.
Upon the completion of decoding, the
transmitter identification data block
must provide the following fields:

* * * * *

[FR Doc. 01-1038 Filed 1-22—-01; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[CS Docket No. 00-96; FCC 00-417]

Implementation of the Satellite Home
Viewer Improvement Act of 1999:
Broadcast Signal Carriage Issues/
Retransmission Consent Issues

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document implements
certain aspects of the Satellite Home
Viewer Improvement Act of 1999,
which was enacted on November 29,
1999. Among other things, the act
authorizes satellite carriers to add more
local and national broadcast
programming to their offerings and
seeks to place satellite carriers on an
equal footing with cable operators with
respect to availability of broadcast
programming. This document
implements regulations regarding the
carriage of local television stations in
markets where satellite carriers offer
local television service to their
subscribers.

DATES: Effective January 23, 2001.
Written comments by the public on the
new and/or modified information
collections are due March 26, 2001.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Judy
Boley, Federal Communications
Comumission, 445 12th Street, SW,
Washington, DC 20554, or via the
Internet to jboley@fcc.gov, and to
Edward Springer, OMB Desk Officer,
10236 NEOB, 725—17th Street, NW.,
Washington, DC 20503 or via the
Internet to
Edward.Springer@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT: Ben
Golant at (202) 418-7111 or via internet
at via internet at bgolant@fcc.gov. For
additional information concerning the
information collection(s) contained in
this document, contact Judy Boley at
202—418-0214, or via the Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order (“Order”’), FCC 00417,
adopted November 29, 2000; released
November 30, 2000. The full text of the
Commission’s Order is available for
inspection and copying during normal

business hours in the FCC Reference
Center (Room CY-A257) at its
headquarters, 445 12th Street, SW.,
Washington, DC 20554, or may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW., Washington, DC 20036, or
may be reviewed via internet at http://
www.fcc.gov/csb/. This Report and
Order contains new or modified
information collections(s) subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13. It will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information
collection(s) contained in this
proceeding.

Synopsis of the Report and Order
I. Introduction

1. Section 338 of the Communications
Act of 1934 (“Act”), adopted as part of
the Satellite Home Viewer Improvement
Act of 1999 (“SHVIA”’) requires satellite
carriers, by January 1, 2002, ““to carry
upon request all local television
broadcast stations” signals in local
markets in which the satellite carriers
carry at least one television broadcast
station signal,” subject to the other

carriage provisions contained in the Act.

Until January 1, 2002, satellite carriers
are granted a royalty-free copyright
license to retransmit television
broadcast signals on a station-by-station
basis, subject to obtaining a
broadcaster’s retransmission consent.
This transition period is intended to
provide the satellite industry with time
to begin providing local television
signals into local markets, otherwise
known as “local-into-local” satellite
service. In this Report and Order, we
adopt rules to implement the provisions
contained in section 338.

2. In a separate proceeding, the
Commission has implemented new
amendments to section 325 of the Act
per the instructions set forth in the
SHVIA. Good faith negotiation
regulations and the prohibition on
retransmission consent exclusivity are
among the requirements the
Commission has already adopted.
However, the Commission deferred
adopting rules concerning the satellite
retransmission consent/mandatory
carriage election cycle until we
considered all of the rules necessary for
a local broadcast station to gain carriage
on a satellite carrier under both sections
325 and 338 of the Act. Thus, we adopt
herein, election cycle rules and related

policies for satellite broadcast signal
carriage.

II. Satellite Broadcast Signal Carriage

A. Commencing Satellite Broadcast
Signal Carriage

3. Satellite carriers have had the right
to retransmit local television stations
without first obtaining retransmission
consent, and without a mandatory
carriage obligation, for a six month
period from November 29, 1999 to May
28, 2000. Beginning on May 29, 2000
and continuing until December 31,
2001, satellite carriers may carry local
television stations on a station-by-
station basis if a retransmission consent
agreement has been reached. As of
January 1, 2002, satellite carriers will
have an obligation to carry all local
television stations seeking carriage in
any market in which they provide local-
into-local service. This requirement is
not absolute as satellite carriers
generally need not carry duplicative
television stations in the same market.
In addition, a television station in a
market where local-into-local service is
provided must submit a request to the
satellite carrier to gain carriage.
Commercial television stations must
make an election between
retransmission consent and mandatory
carriage when requesting carriage.
Noncommercial television stations do
not have to make an election because
they do not have retransmission consent
rights. However, a noncommercial
television station and a satellite carrier
may enter into a voluntary carriage
agreement apart from the requirements
contained in the Act.

4. We find that section 338 provides
a satellite carrier with two options for
carrying local television broadcast
signals. If a satellite carrier provides its
subscribers with the signals of local
television stations through reliance on
the statutory copyright license, they will
have the obligation to carry all of the
commercial television signals in that
particular market that request carriage.
If a satellite carrier provides local
television signals pursuant to private
copyright arrangements, the section 338
carriage obligations do not apply. In this
context, we note that a retransmission
consent agreement, in most instances, is
not analogous to a private copyright
arrangement. Retransmission consent
permits an MVPD to retransmit a
station’s signal, but it does not generally
grant copyright clearance for the
program content carried by that station.
To obtain private clearances for material
carried by a particular station, the
copyright holders of each of the
programs, advertisements, and music
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aired by that station must consent to the
retransmission. In some cases, however,
a television station may have
permission from the copyright holders
to provide clearances on their behalf.
We therefore conclude that unless the
retransmission contract clearly provides
for all copyright clearances, a carrier
retransmitting television stations
electing retransmission consent would
be subject to the compulsory license and
be required to carry all other local
market television stations under the
provisions set forth in section 338.

1. Election Cycle

5. In Implementation of the Satellite
Home Viewer Improvement Act of
1999—Retransmission Consent Issues,
Report and Order, the Commission
promulgated good faith and anti-
exclusivity requirements per the
provisions amending section 325 of the
Act. Retransmission consent and
mandatory carriage election cycle
requirements for satellite carriers were
discussed in the Notice in that docket.
The Retransmission Consent Notice
requested comment on whether the
Commission should employ the same
rules and procedures the Commission
adopted in response to the 1992 Cable
Act or adopt a different election cycle
with different procedures to implement
section 325(b)(3)(C)(i). The Notice in
this proceeding sought comment on
how the carriage provisions of section
338 would work with the revised
section 325 provisions regarding
retransmission consent. Because the
issues of retransmission consent and
mandatory carriage are intertwined, we
believe that a coherent election regime
is best effectuated by consolidating the
election cycle record from that
proceeding with the instant proceeding
and determining the unresolved issues
here.

6. The SHVIA amended section 325 to
provide that no cable system or other
multichannel video program distributor
shall transmit the signal of a
broadcasting station, or any part thereof,
except: (A) With the express authority of
the originating station; (B) pursuant to
section 614, in the case of a station
electing to assert the right to carriage by
a cable operator; or (C) pursuant to
section 338, in the case of a station
electing to assert the right to carriage by
a satellite carrier. The SHVIA also
amended section 325(b) by adding new
paragraph (3)(C)(i), which directs the
Commission to adopt regulations which
shall “establish election time periods
that correspond with those regulations
adopted under subparagraph (B) of this
paragraph * * *”

7. Section 325(b)(3)(C)(i) instructs the
Commission to establish regulations and
procedures governing the election
process for retransmission consent and
mandatory carriage that correspond, as
much as possible, with existing section
325(b)(3)(B) of the Act. We find that the
length of the first election cycle shall be
for a four-year period commencing on
January 1, 2002 and ending December
31, 2005. We believe that a four-year
timeframe is necessary to align the
election cycles among satellite carriers
and cable operators so that local
television stations would be making
retransmission consent/mandatory
carriage elections for cable and for
satellite on the same cycle. This
conclusion is also consistent with many
commenters that advocated a
synchronized cycle.

8. ALTV, for example, proposed an
alternative that would ultimately
synchronize the cable and satellite
cycles, but by beginning with a one-year
cycle, followed by a three year cycle.
We find that a four-year cycle is less
burdensome for both broadcasters and
satellite carriers. We note that certain
broadcast interests argue against parallel
election cycles because it would be
overly burdensome to simultaneously
negotiate carriage among cable operators
and satellite carriers. We do not believe
that the need to negotiate with the
limited number of satellite carriers will
place an undue burden on broadcasters.
We also believe that simultaneous
election cycles most effectively
equalizes the obligation for satellite
carriers and cable operators negotiating
retransmission consent.

9. Echostar and DirecTV also favor
synchronizing the cable and satellite
cycles but note that regulations
developed for the cable industry would
not sufficiently take into account the
distinctive aspects of retransmission
consent/mandatory carriage elections
for the satellite industry. EchoStar urges
the Commission to give satellite carriers
at least six months between new
retransmission consent/carriage election
dates and their respective effective
dates. We agree that a satellite carrier
needs ample time to commence carriage
prior to the first election cycle because
of the logistics of adding hundreds of
local television stations to its channel
line-up. We therefore provide satellite
carriers with six months, from July 1,
2001 to December 31, 2001, to complete
the carriage process. The election cycle
and notification timeframes established
for the first cycle, as described are
designed to accommodate the initial
implementation of section 338. After
satellite carriers commence carriage on
January 1, 2002, the rationales for

extended timeframes no longer apply.
Thus, the second election cycle, and all
cycles thereafter, shall be for a period of
three years (e.g. January 1, 2006 through
December 31, 2008).

10. In terms of procedure and timing
for the second election cycle and all
subsequent cycles, commercial
television broadcast stations should
make their election by October 1st for
the election cycle beginning the
following January 1st. Satellite carriers
shall have 90 days prior to the new
election cycle, beginning October 1st
and ending December 31st, to negotiate
retransmission consent agreements.
These are the same timeframes as those
established under the cable election
rules. If a satellite carrier begins
providing local-into-local service in a
new market during an election cycle,
the carrier and the commercial
television stations in that market have
90 days to complete their retransmission
consent discussions. In this situation,
the election cycle starts at the date a
satellite carrier begins local-into-local
service and ends on the date the cycle
ends under our rules.

11. Under the SHVIA, satellite carriers
taking advantage of the compulsory
copyright license for local signals are
required to carry television broadcast
stations ‘“‘upon request.” We note that
cable carriage under the Act is an
immediate right that vests without
request. That is why we initially
adopted a default rule in the cable
context. We find, however, that there
can be no default mandatory carriage
requirement under section 338 because
a commercial television station must
expressly request carriage. Rather, if a
commercial television station does not
make an election, it defaults to
retransmission consent. In this context,
we also recognize that carriers need
some measure of control in configuring
their satellite systems to meet their
statutory obligations. Therefore, if an
existing television station fails to
request carriage by the established
deadlines, it is not entitled to
mandatory carriage under 338 for the
duration of the election cycle. This
policy does not apply to new television
stations to which different substantive
and procedural rules apply.

12. Consistent Retransmission
Consent/Carriage Elections. Section
76.64(g) requires that broadcasters make
consistent retransmission consent/must
carry elections between cable operators
where franchise areas of cable systems
overlap. While the SHVIA does not
expressly require such action in the
satellite context, in the Retransmission
Consent Notice we requested comments
on whether broadcasters should be
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subject to a consistent election
requirement between satellite carrier
and cable operators. Broadcast industry
commenters argue that the SHVIA does
not require Commission expansion of
the consistent election requirements to
satellite carriers as well as cable
systems. DirecTV, on the other hand,
argues that a consistent election rule
should be adopted to prevent
broadcasters from unfairly
disadvantaging one MVPD competitor
over another. We find that section 325,
amended by the SHVIA, makes no
reference to expanding the consistent
election requirement to the satellite
context, notwithstanding the fact that
the obligation was imposed in the cable
context. Absent express statutory
language to the contrary, we believe that
a consistent election requirement
between a cable operator and a satellite
carrier should not be imposed.

13. While the absence of statutory
language guides our determination, we
also note that the service area
differences between satellite carriers
and cable operators also counsels
against implementing such a rule.
Television broadcast stations elect
retransmission consent or mandatory
carriage on a system-by-system basis
under the cable carriage requirements.
There are many cable systems in a
television market. Sometimes, a
television broadcast station may choose
retransmission consent on one cable
system, but select mandatory carriage
for a system in an adjacent area. A
satellite carrier’s service area for local-
into-local purposes, on the other hand,
encompasses television market areas
that are substantially broader in scope.
When a television station is carried by
a satellite carrier, it is either a
retransmission consent station or a
mandatory carriage station in the local
market area. Given these facts, it is
difficult to require consistency between
the two MVPDs without also requiring
a station to make a uniform election for
all local market cable systems in order
to match the election choice the station
made with regard to the satellite carrier.
2. Initiating Carriage

14. In the Notice, we discussed the
framework and procedural rules that
should be established for implementing
section 338. We sought comment
regarding the meaning of the phrase
“carry upon request” and noted that in
the cable context, the Commission
initially required the cable operator to
contact all local broadcast television
stations, in writing, on matters relating
to their carriage rights. We asked
commenters whether we should adopt a
similar rule requiring satellite carriers to

notify all local broadcasters, in writing,
of their carriage rights once any local
station in a particular market is being
carried. The Notice also pointed out that
broadcast television stations requesting
mandatory carriage as part of the
election process must make such
carriage requests in writing. The
Commission sought comment on
whether similar provisions should be
adopted in the satellite carriage context.

15. ALTV and others assert that a
local television station that elects
mandatory carriage under section 338
should be considered to have requested
carriage as well. ALTV argues that the
additional requirement of a formal
carriage request is unnecessary where a
local television station already has
notified a satellite carrier of its choice
between retransmission consent and
mandatory carriage. We agree with
ALTV. An election made by the
television broadcast station shall be
treated as the request for carriage. The
procedural policy we adopt here is
necessary to reduce the paperwork lag
time that would impede satellite carriers
from complying with its section 338
obligations by January 1, 2002.

16. Commenters propose different
approaches to the carriage obligations of
satellite carriers and the responsibilities
of television broadcast stations when
local-into-local service is provided in a
television market. Broadcasters
generally argue that because a satellite
carrier’s carriage obligations are
triggered only when the carrier decides
to avail itself of the local-into-local
statutory copyright license, it is
appropriate for the carrier to notify local
stations, in writing, if it decides to rely
on such a license. NAB asserts that
imposing an affirmative notification
requirement on satellite carriers will
help prevent disputes about whether
parties understood the other’s
intentions. Conversely, DirecTV asserts
that section 338 places an affirmative
burden on television broadcast stations
to “request” carriage on the satellite
carrier’s system. EchoStar similarly
contends that broadcasters should be
required to contact satellite carriers in
the first instance, in writing, to request
mandatory carriage because
broadcasters have actual notice of the
satellite carriers providing local-into-
local service in their market.

17. We find that television stations
have the burden of initiating satellite
carriage. DirecTV and Echostar are the
only satellite carriers currently
operating and providing local-into-local
service. It is reasonable to conclude that
a television station has actual notice of
the local presence of these carriers since
satellite subscribers already have access

to certain local television stations and a
satellite carrier’s programming activities
are well publicized.

18. We also find that a television
broadcast station must notify a satellite
carrier, by July 1, 2001, of its carriage
intentions if it is located in a market
where local-into-local service is
provided. Commercial television
stations are required to choose between
retransmission consent and mandatory
carriage on this date. NCE stations must
simply request carriage. We believe that
a six month timeframe provides satellite
carriers with sufficient time to plan for
receive facility accommodations and
channel line-up changes before January
1, 2002. To facilitate the carriage
process, we also find that a satellite
carrier must respond to a television
station’s carriage request by August 1,
2001, and state whether it accepts or
denies the carriage request. If the
satellite carrier denies the request, it
must state the reasons why. In this
context, some valid reasons for not
commencing carriage of a television
station are: (i) Poor quality television
signal; (ii) substantial duplication; (iii)
non-local station requesting carriage;
and (iv) the satellite carrier is offering
local-into-local service via private
copyright agreements. If the television
station’s request for carriage is rejected,
it may file a complaint pursuant to the
rules established in the Remedies
section.

19. With regard to the notification
procedure, the request made by the
television station must be in writing and
sent to the satellite carrier’s principal
place of business, as listed on the
carriers’ website or official
correspondence. The notification must
be sent by certified mail, return receipt
requested. A station’s written
notification should include the name of
the appropriate station contact person as
well as the station’s: (i) Call sign; (ii)
address for purposes of receiving official
correspondence; (iii) community of
license; (iv) DMA assignment; and (v)
affirmative carriage election. These
notification elements are necessary to
ensure that a satellite carrier has the
base information it needs to commence
the carriage of local television stations.

20. New Local-Into-Local Service. In
the Notice, we requested comment on
whether separate procedures should be
established for new satellite carriers and
whether such rules should be similar to
those established for cable carriage.
Broadcast commenters favor notification
requirements for new market entrants.
While generally objecting to a
notification burden being placed on
satellite carriers, DirecTV submits that if
one is adopted, the requirement should
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only apply to markets in which a
satellite carrier commences service after
January 1, 2002. We find that a new
satellite carrier must notify all local
television stations in a given market
when it plans to provide local service.
Similarly, an existing satellite carrier
must provide notice when it provides
local-into-local service in a new market.
We note that requiring carriers to
provide notice in these circumstances is
less burdensome because there are far
fewer television stations to contend
with, at the same time, than in markets
with existing local-into-local service.
We also believe that advance notice in
these situations ensures a level
competitive playing field in two
respects: (i) all local television stations
will know, at the same time, when local-
into-local service will be provided in a
market and (ii) all local television
stations will be able to exercise their
carriage rights at the same time.

21. We therefore adopt procedural
provisions that substantially replicate
the existing requirements for new cable
systems under § 76.64. However, we
craft the rules in a slightly different
manner recognizing that satellite
carriers provide a national service. The
carriage procedures also provide carriers
with adequate preparation time while
not unduly delaying the provision of
full local-into-local service in a market.
We adopt the following guidelines for
both new satellite carriers and carriers
that offer new local-into-local service for
the first time on or after July 1, 2001.
First, satellite carriers shall notify local
television stations, in writing, at least 60
days before the date it intends to
provide new satellite service or intends
to enter into a new market. At the same
time, the satellite carrier should provide
the location of the local receive facility
in that particular market. A local
television station then must provide its
election, in writing, no more than 30
days after receipt of the satellite carrier’s
notice. If a satellite carrier finds that the
television station meets the criteria for
carriage under section 338 and our
rules, it shall then have 90 days after the
election letter was received to negotiate
carriage, resolve local receive facility
issues, reconfigure its system and
channel line-up, notify subscribers of
the change in service, and commence
carriage of the local television station. If
the satellite carrier finds that the station
is not qualified for carriage for any of
the reasons stated, it shall notify the
local station in writing of the reason for
such refusal within 30 days of the
receipt of the station’s election. The
television station may either accept the

satellite carrier’s conclusion or file a
carriage complaint.

22. New Television Stations. Section
338 requires carriage of cal stations in
local markets regardless of when such
stations begin broadcasting. Given this
statutory directive, we find that new
television broadcast stations licensed
and providing over-the-air service have
carriage rights under the SHVIA. Those
stations licensed to provide over-the-air
service for the first time on or after July
1, 2001 will be considered new
television broadcast stations for satellite
carriage purposes. We believe it
appropriate to require a new television
station to make its initial election
between 60 days before commencing
broadcast and 30 days after commencing
broadcast. This requirement is similar to
the cable rules regarding new television
stations. If the station meets all of the
requirements under section 338 and our
rules, the satellite carriers shall
commence carriage within 90 days of
receiving a carriage request from the
television broadcast station or whenever
the new television station provides
over-the-air service. If the satellite
carrier believes that the station is not
qualified, it must notify the station of
such a determination with 30 days of
receiving the election notice. An
aggrieved television station may then
file a complaint for non-carriage in the
appropriate forum under the guidelines
established in section 338.

B. Market Definitions

23. Section 338(h)(3) defines the term,
“local market,” as having the meaning
it has under section 122(j) of title 17,
United States Code. Section 122(j)(2)(A)
defines the term, “local market,” in the
case of both commercial and
noncommercial television broadcast
stations, to mean the designated market
area in which a station is located, and—
(i) in the case of a commercial television
broadcast station, all commercial
television broadcast stations licensed to
a community within the same
designated market area are within the
same local market; and (ii) in the case
of a noncommercial educational
television broadcast station, the market
includes any station that is licensed to
a community within the same
designated market area as the
noncommercial educational television
broadcast station.” In addition to the
area described in paragraph (A), a
station’s local market includes the
county in which the station’s
community of license is located. Section
122(j)(2)(C) defines the term, designated
market area to mean the market area, as
determined by Nielsen Media Research
and published in the 1999-2000 Nielsen

Station Index Directory and Nielsen
Station Index United States Television
Household Estimates or any successor
publication.”

24. We did not receive comments
interpreting these provisions. DirecTV,
however, did suggest that the
Commission adopt a rule expressly
allowing satellite carriers, at their
discretion, to limit a television station’s
carriage coverage area to its predicted
Grade B service contour within its
DMA. ALTV and NAB respond that
DirecTV’s proposal is antithetical to the
language and purpose of the SHVIA.
NAB asserts that the geographic scope of
the mandatory carriage obligation is
precisely the same as the scope of the
compulsory license granted by
Congress—namely, the “local market,”
which generally means the DMA.

25. We find that the term ““local
market,” as it is used for satellite
carriage purposes, includes all counties
within a market, as well as the home
county of the television station if that
county is not physically located in the
DMA. We believe that the satellite
compulsory license includes not only
television stations licensed to a local
market, but also extends to stations
licensed in one market but assigned by
Nielsen to another market. For example,
a television station licensed to a
community in Jefferson County,
Missouri, which is in the Paducah
DMA, but assigned by Nielsen to the St.
Louis DMA, would be considered
within the St. Louis market under
section 338. In this case, Jefferson
County is the home county, and such a
county should be treated as part of the
St. Louis DMA for satellite carriage
purposes. Moreover, since this station is
licensed to a community in the Paducah
market, it may assert its carriage rights
in that market as well, if satellite
carriers decide to provide local-into-
local service there. If there happens to
be another television station licensed to
a community in Jefferson County, that
station will also be considered in the St.
Louis DMA and eligible to assert its
right to carriage against a satellite
carrier. In addition, if a station is
licensed to a community that is inside
one DMA, but is assigned to another
DMA by Nielsen, the station could
assert its right to carriage in the market
where its community of license is
located. For example, KNTYV is licensed
to San Jose, CA, which is in the San
Francisco DMA, but is assigned by
Nielsen to the Salinas-Monterey DMA.
In this case, KNTV can assert its carriage
rights in the San Francisco DMA
because that is where its community of
license is located. These interpretations
are consistent with the SHVIA’s goals of
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preserving over-the-air broadcasting and
providing satellite subscribers with a
full complement of local station signals.

26. Timing of Revisions to Market
Definitions. We sought comment on
when to change the reference to the
1999-2000 Nielsen publications to
reflect changes in market structure and
market conditions. We noted, in the
cable context, that the rules account for
a market update every three years. We
asked whether the rules we implement
under this section should be updated on
a triennial basis or at another interval.
We also noted that cable operators are
required to use the 1997—-98 Nielsen
publications to determine local markets
for broadcast signal carriage purposes
up until January 1, 2003, yet satellite
carriers are obliged to use the 1999—
2000 Nielsen publications for carriage
purposes. We asked whether satellite
carriers and cable operators should be
required to use the same annual Nielsen
market publications so that both may
rely on the same market definition.

27. Our goals here are threefold. We
intend to: (i) Implement the language of
section 338; (ii) establish comparable
timelines and requirements for satellite
carriers and cable operators; and (iii)
reduce procedural and administrative
burdens. BellSouth argues for an
extended period between updates to
allow for satellite carriers’ difficulties in
accessing and tuning the satellite
equipment used to transport television
signals. ALTV and NCTA argue that the
Commission should adopt rules
allowing for the use of the same Nielsen
data by cable systems and satellite
carriers as quickly as practicable. NAB
asserts that the 1999-2000 lists are the
correct ones for the Commission to use
to determine markets for the first
election cycle commencing in January 1,
2002.

28. We will require satellite carriers to
use Nielsen’s 1999-2000 DMA market
assignments to initially determine their
carriage obligations. Satellite carriers
and television broadcast stations have
been on notice since November 29,
1999, that the 1999-2000 Nielsen
publications will be used for section 338
purposes. To avoid overburdening
satellite carriers, we will not require
market boundaries to be updated on an
annual basis. However, we do believe
that television markets should be
updated triennially, for each election
cycle, to better reflect new market
conditions and viewership patterns.
Satellite carriers may, nevertheless,
voluntarily adjust markets based upon
county additions found in annual
editions of Nielsen DMA market
assignment publications. On this point,
we agree with DirecTV when it states

that section 122(j)(2) allows a local
market originally defined in the 1999-
2000 Nielsen market assignment to be
expanded in accordance with later
issues of the relevant Nielsen
publications. Satellite carriers may add
counties to the markets in which they
now provide local-into-local service by
referring to the Nielsen 2000-2001 DMA
market assignments and future
assignments. By adopting this approach,
a satellite carrier is able to serve new
communities on the basis of each yearly
Nielsen DMA market change, if that is
what is desirable. Counties that are
removed from a market in subsequent
Nielsen publications should remain in
the market for satellite carriage purposes
so that satellite subscribers will not lose
local-into-local service. This policy
fulfills the SHVIA’s goal of furthering
the availability of local-into-local
service and providing effective
competition to incumbent cable
systems.

29. Market Modifications. In the
Notice, we pointed out that a statutory
device exists to expand or contract the
size of a local television market for cable
carriage purposes and sought opinion
on whether the Commission has the
authority to implement a market
modification mechanism for satellite
carriage purposes. Certain broadcast
commenters assert that implementing a
market modification mechanism is
necessary to promote Congress’ goal of
protecting free television service,
placing satellite and cable on equal
terms, and preserve localism by
ensuring that satellite carriage markets
actually reflect what is truly local.
However, BellSouth and DirecTV state
that the Commission has no authority to
add communities to a broadcaster’s
television market. They believe that
section 122(j) limits a station’s satellite
carriage rights to the DMA that includes
its community of license. DirecTV
argues, however, that the Commission
can and should adopt market
modification procedures that allow a
satellite carrier to remove a station from
the market if it can demonstrate that the
station does not serve the relevant
market. Paxson, in contrast, argues that
had Congress intended to grant the
Commission market modification
authority, it would have explicitly done
so in the statute just as it did in the
cable context.

30. We find that the Act does not
permit the Commission to change the
shape of a television market. While we
recognize the concerns raised, we note
that the satellite compulsory license is
coterminous with the market in which
the satellite carrier provides local-into-
local service. Without express language

in the Copyright Act or the
Communications Act, any attempt to
establish a market addition policy under
our public interest authority would be
moot because a satellite carrier cannot
retransmit a local television station
under section 338 into another market
without subjecting itself to copyright
liability under section 122 of the
Copyright Act. In addition, there is no
explicit provision providing the
Commission with the authority to
modify markets in the manner permitted
under section 614(h). Therefore, we
cannot establish a market modification
policy on our own motion. We note that
the Senate version of the SHVIA had, at
one point in time, a market modification
provision. This subsection was not
adopted by Congress. Thus, any attempt
by the Commission to implement a
market modification regime would run
counter to the express intent of
Congress.

31. Coverage. Satellite carriers are
currently developing spot beam
technology where programming can be
delivered to a discrete geographical
location using a specialized satellite.
Spot beam satellites have the potential
to increase satellite system channel
capacity through the re-use of
transponders. DirecTV argues that
satellite carriers should be permitted to
use spot beams, when they are in
operation, for local-into-local service
even if the beam does not cover the
entire market. We will permit carriers to
use spot beam satellites in such a
manner. We first observe that section
338 does not require a satellite carrier to
serve each and every county in a
television market. Rather, it requires
that in the areas it does provide local-
into-local service, it must carry all local
television stations subject to carriage
under the statute. In this context, we
recognize that there are some markets,
such as the Denver DMA encompassing
counties in four states, that are
geographically expansive. A spot beam
may not be able to cover the entire DMA
in these instances, and to make the
satellite carrier reconfigure its spot
beam may deprive it of capacity to serve
additional markets with local-into-local
coverage.

C. Receive Facilities

32. Section 338(b)(1) states that, “A
television broadcast station asserting its
right to carriage under subsection (a)
shall be required to bear the costs
associated with delivering a good
quality signal to the designated local
receive facility of the satellite carrier or
to another facility that is acceptable to
at least one-half the stations asserting
the right to carriage in the local market.”
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Section 338(h)(2), in turn, defines the
term “‘local receive facility’” as “the
reception point in each local market
which a satellite carrier designates for
delivery of the signal of the station for
purposes of retransmission.” The Notice
sought comment on the term “local
receive facility” and on the parameters
under which a satellite carrier may
construct and designate a local receive
facility. We noted that the statutory
language could be read to permit the
satellite carrier to establish a regional
receive facility that would receive
broadcast signals from other markets
provided 50% of the relevant
broadcasters agreed to the location. We
also asked questions concerning the
procedures by which a satellite carrier
must inform local market television
stations of the location of the receive
facility, and whether there should be
Commission procedures to resolve a
broadcaster’s complaint if it disputes
the receive location selected by the
majority of broadcasters.

33. DirecTV agreed with the
preliminary statement in the Notice that
“the most economically feasible means
[of delivery of multiple local broadcast
signals] is to aggregate signals in each
local market at one point and deliver
them over the facilities of an interstate
telecommunications carrier to the
uplink site(s)”” and co-locate at such a
carrier’s switching center. DirecTV
provided comments detailing the
process needed to establish a local
receive facility, a process they have
used to create 27 local receive sites to
provide service to 27 local-into-local
markets served since the SHVIA was
enacted at the end of November, 1999.
According to DirecTV, the parameters
for construction and designation of a
local receive facility include: (i) Access
to multiple long distance common
carriers for DS-3 or other high-speed
digital fiber circuits; (ii) access to at
least one local common carrier that can
provide TV1 quality digital fiber circuits
to most, if not all, television broadcast
stations [in the DMA], and/or local DS—
3 circuits, microwave, and broadband
analog service as local conditions may
require; (iii) access to multiple long
distance carriers that can provide a wide
area data network up to 256kb/s as well
as dial up voice service must also be
available; (iv) access to building rooftop
with connecting conduits to support,
where needed, good quality over-the-air
television reception, microwave links,
and satellite reception; (v) access to a
suitable area with connecting conduits
to support a satellite downlink antenna;
and (vi) access to a suitable area to
install equipment to support all local

collection, compression, monitoring,
and transmission equipment. This area
must be securable against unauthorized
access and have stable power source
and HVAC. DirecTV also states that
local receive facilities must be planned
twelve months in advance.

1. Local Receive Facilities

34. In the definition of “local receive
facility” in section 338(h)(2), the
satellite carrier is the entity authorized
to designate the placement of a local
receive facility. If the satellite carrier
designates a local receive facility, the
television broadcast stations are
required by the statute to bear the costs
of delivering a good quality signal to
“the designated local receive facility of
the satellite carrier.” We find that the
statute expressly provides that the
satellite carrier has the right to
determine the location of the local
receive facility. We disagree with the
proposals offered by AAPTS and
Network Affiliates to require a satellite
carrier to locate a receive facility either
within the Grade B contour or not more
than 50 miles from the community of
license of each of the local stations in
a market. We recognize that in some of
the larger DMAs in the western United
States, some broadcast stations may be
required to provide their signals over
hundreds of miles if the receive facility
is located beyond a local commercial or
non-commercial television station’s
Grade B signal. We believe this is the
reason Congress provided for an
alternative receive facility. But, we do
not believe it would be consistent with
statutory language, which requires the
broadcast station to bear the cost of
delivering a good quality signal, to
require satellite carriers to bear the cost
of erecting additional facilities to
receive signals from stations that are
more than 50 miles away from a
designated receive point.

35. With respect to the costs of
erecting and maintaining the receive
facility itself, we note that in the cable
context, the cable operator pays the
costs for signal processing at its
principal headend. Given that the
satellite carrier’s local receive facility
functions like a headend, and is under
the carrier’s control, we believe that the
satellite carrier has the sole
responsibility to pay for the costs of
building and maintaining such a
facility. We also find that the satellite
carrier should pay for the costs of
constructing and maintaining an
alternative receive facility. This is
appropriate particularly if the
alternative facility is regional, and the
satellite carrier benefits from having
fewer facilities to build and maintain.

36. We note that DirecTV and
Echostar have already built facilities in
a number of television markets where
they now provide local-into-local
service. While DirecTV states that
twelve months is the minimum amount
of time necessary to establish a receive
facility, we believe that the satellite
carriers that are currently providing
local-into-local service should not
experience any difficulties in carrying
local television stations by January 1,
2002 due to buildout issues. In the
future, satellite carriers that enter new
markets with local-into-local service
should be able to fulfill their carriage
obligations because section 338 does not
impose carriage obligations until the
satellite carrier retransmits at least one
local television station, which would
necessitate that the carrier have a
receive facility in place or under
development before the carriage
requirement is triggered.

37. We also find, as AAPTS and
others suggest, that a satellite carrier
should designate the same receive
facility for both retransmission consent
and mandatory carriage television
stations so as to avoid any opportunity
to assign less convenient facilities to
those stations seeking mandatory
carriage.

2. Alternative Receive Facility

38. The definition of local receive
facility in section 338(h)(2) strongly
suggests that Congress intended to
permit carriers to designate a single
point for all local-into-local stations to
be received, processed and
retransmitted. However, the second
clause of section 338(b)(1) provides that,
with respect to the costs of delivering a
good quality signal, there may be
“another facility that is acceptable to at
least one-half the stations” to which the
television broadcast station delivers a
good quality signal. The Notice
considered this other facility as a
facility outside the local DMA, perhaps
a facility serving a regional area. Some
commenters agreed that this is the likely
meaning of this clause. We note,
however, that this is not the only
possible meaning of “another facility.”
As DirecTV suggests, the other facility
could be an alternative facility, not
necessarily a non-local or regional
facility. Most of the comments on this
subject assumed that the other facility
would be a non-local, regional facility
established by a satellite carrier and that
is acceptable to at least one-half of the
stations asserting the right to carriage.
We focus here on this interpretation and
the necessary rules to implement it, but
we do not foreclose the possibility that
the creation of an alternative site,
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whether local or non-local, can also be
consistent with the statutory language.
An alternative local receive facility
would be one selected after the satellite
carrier has chosen its first designated
local receive facility.

39. AAPTS states that the consent of
at least one local NCE station eligible for
carriage in the market should be
required before an alternate facility is
chosen. Broadcast groups generally
assert that non-local receive sites should
not be selected unless the majority of
stations in each affected market agree to
the location of the facility. Echostar
argues that it is significantly more
burdensome for satellite carriers to seek
the agreement of a majority of stations
in each locality than the majority of
stations in a particular region. ALTV
states that a non-local receive facility
may be established if half the local
stations electing mandatory carriage,
rather than retransmission consent,
agree to the alternate site.

40. Under our reading of the phrase
“that is acceptable to at least one-half
the stations asserting the right to
carriage in the local market,” we find
that an alternative receive facility may
be established if 50% or more of those
stations in a particular market consent
to such a site. As the statute uses the
term ‘““local,” we find that the
calculation should be based on the
majority of stations entitled to carriage
in each affected market, not the
aggregate number of stations in all
affected markets. Since the “right to
carriage” under section 338 extends, at
least initially, to all local television
broadcasters, the calculation includes
all stations, whether they elect
mandatory carriage or retransmission
consent. We disagree, in part, with
ALTV, which asserts that a non-local
receive facility may be established if
half the local stations electing
mandatory carriage, rather than
retransmission consent, agree to the
alternate site. Just as we decide that a
satellite carrier should include both
retransmission consent and mandatory
carriage local stations on the same
designated local receive facility, we do
not distinguish between retransmission
consent and mandatory carriage in the
determination of an acceptable
alternative receive facility. We note,
however, that if a satellite carrier has
both a designated local receive facility
and a non-local or regional receive
facility and can accommodate local
stations for retransmission into their
local markets at either one, the
television station may choose whether
to deliver its good quality signal to one
or the other, and must notify the
satellite carrier to which one of the

facilities it will deliver its signal. Each
local television broadcast station
requesting carriage must bear the cost of
delivering its good quality signal to the
receive facility.

41. All stations “asserting a right to
carriage,” either through retransmission
consent or mandatory carriage, may
participate in the consideration of
whether an alternative receive facility is
acceptable. We note that television
stations that substantially duplicate
other local television stations may not
ultimately be carried, but should,
nevertheless, be counted in the 50% of
stations that must find the alternative
facility acceptable. For example, if there
are 20 stations in a local market that
may request carriage, but only 16 that
must ultimately be carried, the satellite
carrier must notify all 20 stations of a
proposed alternative receive site, and at
least 10 must find the alternative site
acceptable.

42. As several commenters observed,
a satellite carrier’s local receive facility
is the equivalent of a cable system’s
headend. We do not believe that the
statute requires, nor that any party
contemplates, that television stations
can unilaterally select a site and force a
satellite carrier to construct a facility or
move its receive facility there. NAB
asserts that the Act contemplates
negotiations in which a carrier attempts
to persuade more than half of the
stations eligible for carriage to agree to
deliver a good quality signal to a
particular location outside the local
market. We agree with NAB on this
point. If the satellite carrier designates
one local receive facility, 50% or more
of the local stations may not demand or
require that the satellite carrier provide
an alternative receive facility. We find
that Congress intended that the satellite
carrier be part of the negotiation process
concerning the establishment of an
alternative receive facility. Given the
costs and steps involved in creating a
receive facility, the satellite carrier is to
play a central role in such discussions.
Indeed, we expect that in most cases,
the satellite carrier will be the initiating
party seeking to use a non-local or
regional receive facility other than its
designated local receive facility and to
obtain the consent of at least 50% of the
stations asserting the right to carriage.

43. As noted, the statute assigns costs
to the broadcaster when providing the
satellite carrier with a good quality
signal to either a local or alternative
facility. We agree, therefore, with
BellSouth that a satellite carrier is not
obligated to carry a television broadcast
station that refuses to pay for the costs
of providing a good quality signal. For
similar reasons, we disagree with

Network Affiliates’ proposal that if the
carrier uses an alternative facility,
which at least half of the local stations
find acceptable, then the satellite carrier
should pay the incremental costs of
delivering each broadcaster’s signal if
the alternative facility is more than 50
miles from the reference point of the
station’s community of license.

3. Notification

44. We conclude that a satellite carrier
should provide local television stations
with information on the location of an
existing local receive facility, or where
it plans to build a local or alternative
receive facility, before the station makes
its election. Advance notice of the
receive point location is necessary
because television stations must make
arrangements for delivering good quality
signals to the receive site. Advance
notice is also desirable to enable the
satellite carrier to negotiate with all the
local television stations concerning
alternative receive facilities. In the event
a satellite carrier must select which
duplicating station or NCE station to
carry from among several that request
carriage, nothing in the statute or our
rules prevents the satellite carrier from
taking into consideration which stations
that find the satellite carrier’s proposed
alternative receive facility acceptable.
As described, we consider this to be a
fair subject for negotiation amongst the
affected parties.

45. We disagree with DirecTV’s
argument that satellite carriers not be
required to inform local broadcast
television stations of the location of the
receive facility until after such stations
have notified the carrier, in writing, that
they wish to be carried pursuant to
section 338, and it has been established
that they are otherwise eligible for such
carriage. We see no reason to keep the
location of existing designated local
receive facilities or planned sites a
secret. We agree with the suggestion of
other commenters that the satellite
carrier should designate the local
receive facility in its carriage
agreements with local television stations
or, in the mandatory carriage situation,
provide notice to the affected stations as
to the location of the local receive
facility.

46. Satellite carriers must be afforded
a reasonable period of time to finalize
arrangements for the location of the
local receive facility in order to meet the
January 1, 2002 deadline. Any delays by
local television stations will work
against a satellite carrier meeting its
carriage obligations in a timely manner,
which ultimately works against the
television stations and viewers, as well.
Therefore, when a satellite carrier has a
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designated local receive facility to
which local stations seeking carriage
must deliver a good quality signal, the
carrier must make the location of this
facility known by June 1, 2001 for the
first election cycle, and at least 120 days
prior to the commencement of all
election cycles thereafter. The means by
which television stations are notified is
left to the discretion of the satellite
carrier.

47. BellSouth suggests that a carrier
should give local television stations 90
days notice before it moves a local
receive facility in order to protect the
legitimate interests of television stations
and to avoid service disruption to
subscribers. We agree, in principal, with
BellSouth’s proposal. Generally, a
satellite carrier may relocate the
designated local receive facility every
three years coinciding with the election
cycle. We believe that satellite carriers
should have the flexibility to change
their designated local receive facility or
alternative facility, and will require 60
days advance notice to all local stations.
We are concerned, however, that the
relocation of a local receive facility may
make it more difficult for some
television stations to pay the costs of
delivering a good quality signal.
Therefore, if a satellite carrier decides to
relocate the designated local receive
facility during an election cycle, it
should pay the television stations’ costs
to deliver a good quality signal to the
new location. With respect to moving
the alternative facility, the new location
must be acceptable to at least half of the
local stations entitled to carriage in the
local market. Obtaining such agreement
may require more than 60 days notice,
and the satellite carrier may find it
necessary to plan for a new alternative
facility with additional advance notice.
A satellite carrier may not require local
stations to deliver their signals to a new
alternative facility unless and until at
least 50% of the stations agree to the
new facility.

4. Process

48. The Notice requested comment on
the process by which broadcast
television stations agree to the
establishment and location of an
alternative receive facility. NAB urges
the Commission to establish a complaint
process whereby stations in the
minority of a determination of an
acceptable alternative receive facility
can protest if they believe the
designation of a non-local receive
facility site would undermine or evade
the mandatory carriage requirements.
BellSouth disagrees with this suggestion
because under section 338(b)(1), the
stations’ vote decides the issue, and

there is no statutory basis for
Commission action to review or reverse
this process. AAPTS responds by stating
the Commission has the authority to
create remedial processes that are not
expressly mandated by statute.

49. We decline to establish a special
complaint standard or process for
disputes concerning alternative receive
facility disputes. To the extent a
television broadcast station believes its
right to carriage has been denied
because fewer than 50% of the relevant
stations agreed to an alternative site,
such claims may be raised in a
mandatory carriage complaint. If there is
no dispute that 50% or more of the local
stations that could assert mandatory
carriage have agreed to an alternative
site, then we see no issue that would
require our intervention.

50. We find that the negotiations and
arrangements among local television
broadcast stations and satellite carriers
with respect to agreeing upon an
alternative local receive facility are
generally intended to be a voluntary
process. We also decline to adopt a good
faith test to be used in the context of
receive point negotiations.

5. Good Quality Signal

51. Standard. In the Notice, we
inquired about the “good quality signal”
mandate in section 338. Under the
current cable carriage regime, television
broadcast stations must deliver either a
signal level of —45dBm for UHF signals
or —49dBm for VHF signals at the input
terminals of the signal processing
equipment, to be considered eligible for
carriage. We sought comment on
whether the signal quality parameters
under section 614 and the Commission’s
cable regulations are appropriate in the
satellite carriage context.

52. DirecTV states that the
Commission should define “good
quality signal” as one that will facilitate
efficient MPEG compression of all
channels. DirecTV proposes that the
signal must meet the requirements of
GR-338 CORE, TV1 for <20 route miles.
It states that the ““<20 route miles”
specification contains essential
elements that are necessary for the
digital video compression equipment
used in DBS systems. DirecTV also
argues that the Commission should
require a television broadcast station to
contract with a local
telecommunications common carrier to
lease a dedicated TV1-quality fiber
circuit from the broadcast station to the
satellite carrier’s local receive facility.
We decline to adopt DirecTV’s good
quality signal proposals for several
reasons. First, we believe that the TV1
standard is too rigid a construct.

Specifically, a signal-to-noise ratio of
+67 dB cannot be easily implemented
by most television broadcast stations.
Broadcasters do not have to meet such
exacting ratios and levels when
delivering signals to a cable operator’s
headend to qualify for carriage.
Moreover, as NAB points out, satellite
carriers, such as Echostar, have been
retransmitting local television signals
that they have received over-the-air
without much concern about signal
quality. We also note that it would be
prohibitively expensive for a small
television station to lease a dedicated
TV1 circuit from a telecommunications
carrier. It is not our intention to impose
inordinate costs on small television
stations that would prevent them from
being carried by a satellite carrier.

53. We decide to apply the current
good quality signal standards applicable
in the cable context to satellite carriers,
as suggested by ALTV. The standards
that have been applied to cable
operators have functioned well since the
inception of the statutory cable carriage
requirements seven years ago. No
evidence has been presented suggesting
the cable signal quality standard will
not prove equally satisfactory in the
satellite context. We believe that the
application of the current good quality
signal standards will provide parties
with a workable, tested standard.

54. Christian Television Network
(“CTN”) argues that the good quality
signal standard should not be premised
on off-air signal strength, but should
turn on the quality of the picture
delivered by any means. AAPTS also
states local stations that cannot provide
a good quality signal to the local receive
facility over-the-air should be permitted
to deliver the signal in another way. We
agree with these commenters that
television stations may use any delivery
method to improve the quality of their
signals to the satellite carrier. A
television station may use microwave
transmissions, fiber optic cable, or
telephone lines as long as they pay for
the costs of such delivery mechanisms.
Such alternative delivery methods are
sanctioned under the cable carriage
rules and should be applicable in the
satellite carriage context.

55. Carriage of Television Stations
With Disputed Signal Quality. In the
Notice, we recognized that a broadcaster
not providing a good quality signal to a
cable system headend is not qualified
for carriage. In this situation, a cable
system is under no obligation to carry
such a signal, but the broadcaster has an
opportunity to provide equipment
necessary to improve its signal to the
requisite level and gain carriage rights.
We sought comment on whether
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Congress intended the same result for
broadcasters that do not provide a good
quality signal to the local satellite
receive facility.

56. ALTV, AAPTS, and Network
Affiliates agree that a satellite carrier
may insist that a station cover the costs
of delivering a good quality signal; they
argue, however, that a satellite carrier
cannot refuse to carry a television
station just because its signal is less
than adequate. NAB comments that
satellite carriers operating under section
338, unlike cable systems operating
under sections 614 and 615, do not have
the option of holding a station’s carriage
“hostage” during a dispute about a good
quality signal. It posits that even if the
Commission had the power to allow
carriers to do so, it should decline that
invitation, since a litigious satellite
carrier could, as a practical matter,
unilaterally postpone the effective date
of the section 338 requirements for long
periods by dragging out Commission
and court enforcement proceedings.
Conversely, DirecTV and LTVS assert
that a satellite carrier may refuse to
carry a station that fails to provide a
good quality signal to the local receive
facility. LTVS adds that the satellite
carrier should first notify the broadcast
station of the deficient signal, including
measurements and relevant data, and
then discontinue carriage if the
broadcaster fails to improve the signal
quality.

57. We disagree with the broadcast
groups on this issue. We first observe
that the statute does not affirmatively
instruct satellite carriers to carry
television stations that do not provide a
good quality signal. Rather, section 338
only provides that a television station is
responsible for the costs of delivering a
good quality signal. Given the absence
of a statutory directive, we must
interpret section 338 in a manner that is
both reasonable and consistent with
current law. We also find that it would
be contrary to the public interest to
require satellite carriers to carry
television stations that provide a poor
quality signal. The principle reason
underlying this decision is that satellite
subscribers would not benefit from
receiving a television signal that is of
poor quality. In this instance, we believe
that satellite subscribers would rather
subscribe to cable or receive the signals
over-the-air rather than pay for
inadequate television signals
retransmitted by a satellite carrier.
Moreover, cable operators are not
required to carry poor quality signals
under sections 614 and 615 of the Act.
Noting the SHVIA’s directive in
establishing comparable carriage
requirements between satellite carriers

and cable operators, we should not
require the carriage of poor quality
signals under section 338. We note that
our findings here do not relieve the
satellite carrier of its obligations to carry
television signals where it provides
local-into-local service. Rather, the
satellite carrier does not have an
obligation to carry television stations
until they voluntarily pay and provide
a good quality signal.

58. Good Signal Quality Measurement
and Testing. With respect to the manner
of testing for a good quality signal, we
note that the Commission has adopted
a method for measuring signal strength
in the cable carriage context. Generally,
if a test measuring signal strength
results in an initial reading of less than
—51 dBm for a UHF station, at least four
readings must be taken over a two-hour
period. If the initial readings are
between —51 dBm and —45 dBm,
inclusive, readings must be taken over
a 24-hour period with measurements
not more than four hours apart to
establish reliable test results. For a VHF
station, if the initial readings are less
than —55 dBm, at least four readings
must be taken over a two-hour period.
Where the initial readings are between
—55 dBm and —49 dBm, inclusive,
readings should be taken over a 24-hour
period, with measurements no more
than four hours apart to establish
reliable test results. The Commission
stated that cable operators are further
expected to employ sound engineering
measurement practices when testing
signal strength. We sought comment on
whether we should require the same
signal testing practices for measuring a
broadcaster’s signal strength in the
satellite context.

59. LTVS states that the signal testing
practices used in the cable context
should apply in the satellite context.
NAB proposes adding “additional
safeguards” to the signal testing process,
such as permitting local stations to
observe measurement procedures and
requiring use of independent engineers
to conduct tests. NAB also advocates
that the good quality signal
requirements for satellite carriers should
incorporate the various findings in
Commission rulings in the cable
context, such as the requirement that an
operator use actual field measurements,
rather than computer predictions, to
measure a television station’s signal.
BellSouth argues that NAB provides no
support for imposing more stringent
requirements on satellite carriers than
on cable systems. BellSouth also argues
that like cable systems, satellite carriers
should cooperate in testing the signal
quality delivered by television stations

to the satellite carrier’s local receive
facility.

60. We believe that the signal testing
practices in the cable carriage context
should be generally applied in the
satellite carriage context. The
Commission developed its engineering
standards through experience in
adjudicating signal quality disputes
between cable operators and television
broadcast stations. In this instance,
commenters have not provided any
arguments or data suggesting that the
cable practices and engineering
standards would be unsuited for
satellite carriers. As for NAB’s call for
additional safeguards, we find that such
engineering and procedural processes
should not be implemented as
regulatory requirements. Instead, the
parties should look to precedent as
useful guidance. With regard to testing
fees, we believe that the television
broadcast station should pay for signal
tests.

61. At the same time, however, we
note that the satellite carrier’s local
receive facility may not have a tower
with broadcast station reception
equipment mounted onto it like that is
found at a cable system’s principal
headend. It has been standard practice
among cable operators and broadcasters
to test a television station’s signal
strength at the tower site. To remedy
this situation, we strongly recommend
that satellite carriers and broadcasters
follow the testing procedures for field
strength measurements found in
§73.686(b)(2) of the Commission’s rules,
in addition to following the good
engineering practices established in the
cable context. These rules, we believe,
will serve as an adequate proxy for
conducting signal measurements in lieu
of an actual tower.

D. Duplicating Signals

62. Definition. Section 338(c)(1) states
that:

Notwithstanding subsection (a), a satellite
carrier shall not be required to carry upon
request the signal of any local commercial
television broadcast station that substantially
duplicates the signal of another local
commercial television broadcast station
which is secondarily transmitted by the

satellite carrier within the same local market.
* * %

In the Notice, we asked several
definitional questions concerning this
phrase.

63. Section 614(b)(5) provides that a
cable operator is not required to carry
the signal of any local commercial
television station that substantially
duplicates the signal of another local
commercial television station which is
carried on its cable system, or to carry
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the signals of more than one local
commercial television station affiliated
with a particular broadcast network.
The Commission decided that, based on
the legislative history of this section,
two stations ‘‘substantially duplicate”
each other “if they simultaneously
broadcast identical programming for
more than 50 percent of the broadcast
week.” For purposes of this definition,
identical programming means the
identical episode of the same program
series. Section 615(e) provides that
cable operator with cable system
capacity of more than 36 usable
activated channels, and carrying the
signals of three qualified NCE stations,
is not required to carry the signals of
additional stations the programming of
which substantially duplicates the
programming broadcast by another
qualified NCE station requesting
carriage. The 1992 Cable Act states that
substantial duplication was to be
defined by the Commission in a manner
that promotes access to distinctive
noncommercial educational television
services. The Commission concluded
that an NCE station does not
substantially duplicate the programming
of another NCE station if at least 50
percent of its typical weekly
programming is distinct from
programming on the other station either
during prime time or during hours other
than prime time. We sought comment
on whether the Commission should
apply the cable carriage duplication
definitions to satellite carriers under
section 338.

64. DirecTV proposes that the
definition of “substantial duplication,”
as employed in section 338(c), should
include identical programming, whether
broadcast simultaneously or not, of
either 50 percent or more of a television
broadcast station’s total weekly
programming, or 50 percent or more of
its prime-time programming. Network
Affiliates argue that substantial
duplication should be found only where
there is an overlap in the Grade B
contours of the stations in question.
According to Network Affiliates, where
there is no Grade B overlap between the
stations, the stations’ signals should not
be deemed to substantially duplicate
each other and should be entitled to
carriage. We do not find that these
commenters have presented persuasive
evidence as to why the cable standard
is not suited for satellite carriers. Their
proposals are also contrary to the
purpose of the Act. DirecTV’s proposal
would winnow away a television
station’s right to carriage and would
unduly expand the substantial
duplication exception beyond what was

intended by Congress. If the Network
Affiliates’ suggestion were adopted, we
believe that the statutory duplication
provision would be eviscerated, as there
would be no station in a particular
market that would duplicate another.

65. Accordingly, we will apply the
duplication standards for commercial
television stations, set forth in the cable
operator context, to satellite broadcast
signal carriage as suggested by ALTV,
NCTA, and LTVS. That is, two
commercial television stations
substantially duplicate each other if
they simultaneously broadcast identical
programming for more than 50 percent
of the broadcast week. The cable
duplication provisions for commercial
television stations have been in effect
for the last seven years, without much
controversy, and there is no reason to
believe that they will be difficult to
implement in the satellite carriage
context.

66. We note, however, that due to the
fundamental operational differences
between cable systems and satellite
service, a satellite carrier may choose
which duplicating signal it is not
required to carry. This policy differs
from the cable duplication rules where
an operator must carry the station that
is closest to its principal headend. Since
there are no “headends” in the satellite
carriage context, that are relevant to the
question of which stations in a
particular market to carry, comparable
rules in this specific instance should not
be implemented. Absent an analogous
headend standard or statutory guidance,
we believe the public interest is best
served by permitting satellite carriers to
determine which stations to offer their
subscribers.

67. DirecTV argues that, in addition to
its ability to deny carriage of duplicative
stations in the first instance, a satellite
carrier should be permitted to remove a
television broadcast station from its
line-up if it begins to substantially
duplicate its programming after carriage
of the station has commenced. We agree
with DirecTV on this point. If the
substantial duplication criteria are
satisfied, a satellite carrier is permitted
to drop that television station from its
channel line-up. If this situation arises,
however, we require the satellite carrier
to notify the station, and its subscribers,
in a timely manner prior to its removal
from the relevant local-into-local
channel line-up. By the same token, we
also find that a satellite carrier must
begin carrying a television station that
stops duplicating another local
television station. When this
circumstance presents itself, the station
shall use the same procedures to

establish carriage as permitted for new
television stations under § 76.66.

68. We sought comment on the
phrase, “affiliated with a particular
television network.” In this situation,
we asked what definition of “television
network” applies because that term is
not specifically defined in section 338.
We asked whether we should
implement the definition of television
network found in section 339 of the Act,
the SHVIA’s distant signal carriage
provision, for the purposes of
administering the section 338
duplication provision. BellSouth,
NCTA, and LTVS all agree that the
definition in section 339(d) is
acceptable. Given the parties assent to
the inclusion of the section 339
definition, and the lack of opposition,
we adopt this definition for the purpose
of the substantial duplication analysis.

69. We now turn to the second part
of section 338(c)(1): “Notwithstanding
subsection (a), a satellite carrier shall
not be required to carry upon request
the signal of any local commercial
television broadcast station that
substantially duplicates the signal of
another local commercial television
broadcast station which is secondarily
transmitted by the satellite carrier
within the same local market or to carry
upon request the signals of more than
one local commercial television
broadcast station in a single local
market that is affiliated with a particular
television network unless such stations
are licensed to communities in different
states.” We find that this part of the
provision dictates three results. First,
satellite carriers are not obligated to
carry more than one network affiliate in
a television market when both affiliates
are licensed to communities in the same
state, even if the affiliates do not
substantially duplicate their
programming. This is analogous to the
cable rule stating that a cable system
need only carry the network affiliate
closest to the principal headend. In this
context, a satellite carrier may select
which network affiliate it wants to
carry. Second, a satellite carrier must
carry network affiliated television
stations licensed to different states, but
located in the same market, even if they
meet the definition of substantial
duplication under the Commission’s
rules. An example of this situation is
WMUR and WCVB. Both are ABC
network affiliates, but the former is
licensed to Manchester, New
Hampshire, while the latter is licensed
to Boston, Massachusetts. Under section
338(c)(1), the satellite carrier would be
obligated to carry both. Third, if two
television stations located in different
states (but within the same “local
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market”) duplicate each other, but are
not network affiliates, the satellite
carrier only has to carry one. For
example, if there are two Home
Shopping Network station affiliates in
the same market, but located in different
states, the satellite carrier need not carry
both because the Home Shopping
Network is not a television network
under our definitional rule.

70. Different States Examples. In the
Notice, we inquired about the
application of the statutory phrase,
“communities in different states.”
Congress stated that this phrase
addresses unique and limited cases,
including such station pairs as WMUR
(Manchester, New Hampshire) and
WCVB (Boston, Massachusetts) in the
Boston DMA (both ABC affiliates), as
well as WPTZ (Plattsburg, New York)
and WNNE (White River Junction,
Vermont) in the Burlington-Plattsburg
DMA (both NBC affiliates), in which
mandatory carriage of both duplicating
local stations upon request assures that
satellite subscribers will not be
precluded from receiving the network
affiliate that is licensed to a community
in the state in which they reside. We
asked whether there were other similar
situations that must be addressed and
accounted for.

71. According to DirecTV, Congress
sought to create only a very narrow
exception to the general rule that
satellite carriers shall not be required to
carry duplicative signals—one that
applies in “unique and limited cases.”
DirecTV argues that the Commission
must implement this provision in the
limited manner that Congress
intended—in no case should the
Commission infer additional authority
to address ‘““similar situations.” We infer
no such additional authority. NAB
asserts that there is no conflict between
the Act and the Conference Report on
this issue: the Act reaches any instance
in which two affiliates of the same
network are licensed to different states
but within the same local market.
According to NAB, while these
instances are no doubt “unique and
limited,” as the Conference Report
indicates, the Act is not restricted to the
particular examples mentioned in the
Conference Report. We agree with NAB.
The reference in the legislative history
merely states known examples. It cannot
be read to limit the phrase’s application
to only the noted examples.

72. National Programming. DirecTV
argues that it would make no sense for
the Commission to mandate carriage of
local affiliates if they substantially
duplicate the programming provided by
the same channel that is carried
nationally. NAB argues that the term

“another local commercial television
broadcast station” in section 338’s
duplication provision cannot be read to
mean a non-local TV station or non-
broadcast satellite channel. We disagree
with DirecTV’s position here. The
relevant statutory provision is
specifically an intra-market exemption,
directly referring to situations where
“local” television stations duplicate
each other. Congress did not intend for
national programming to be considered
in the duplication analysis, otherwise it
would have so stated. If we were to
adopt DirecTV’s position, local
television stations that carry Univision
or Telemundo Spanish language
programming, for example, would not
have to be carried by satellite carriers
because their national feeds are already
carried. In so doing, we would obviate
the statute’s focus on localism.

E. Noncommercial Educational
Television Station Carriage Issues

73. Section 338(c)(2) states that: “The
Commission shall prescribe regulations
limiting the carriage requirements under
subsection (a) of satellite carriers with
respect to the carriage of multiple local
noncommercial television broadcast
stations. To the extent possible, such
regulation shall provide the same degree
of carriage by satellite carriers of such
multiple stations as is provided by cable
systems under section 615.” Section
615(1)(1), in turn, provides that a local
noncommercial educational television
(“NCE”) station qualifies for cable
carriage rights if it is licensed by the
Commission as an NCE station and if it
is owned and operated by a public
agency, nonprofit foundation, or
corporation or association that is
eligible to receive a community service
grant from the Corporation for Public
Broadcasting. For purposes of cable
carriage, an NCE station is considered
local if its community of license is
within 50 miles of, or the station places
a Grade B contour over, the principal
headend of the cable system. Cable
systems are required to carry local
noncommercial educational television
stations under a statutory provision
based on a cable system’s number of
usable activated channels. As part of our
inquiry regarding section 338’s
duplication provision, we sought
comment on the scope of a satellite
carrier’s obligations with regard to
noncommercial educational television
stations. We also asked whether we
should adopt procedural rules for the
carriage of NCE television stations to
mirror the cable carriage requirements.

74. AAPTS argues that the
duplication provision is the only
limitation on local NCE station carriage

contemplated by SHVIA. AAPTS argues
that Congress intended for eligible local
NCE stations to be carried whenever a
satellite carrier system is providing
local-into-local service in a particular
market. On the opposite side, DirecTV
and Echostar assert that the Commission
should limit satellite carriage of NCE
stations in a manner consistent with a
carrier’s technical limitations and other
factors that differentiate the satellite
industry from the cable industry. For
example, EchoStar argues that no more
than 2% of a satellite carrier’s total
channel capacity (i.e., 6 channels
nationwide for a system of 300
channels) should be devoted to local
noncommercial station carriage.
DirecTV submits that satellite carriers
should only be required to carry a
number of NCE stations that would
bring the total number of NCE channels
(defined to include national educational
channels) available in a local market to
a maximum of four percent of the local
required channels offered by the
satellite carrier in the market. According
to DirecTV, none of these channels
should substantially duplicate
programming that is offered on another
channel already carried in the market.

75. We find that the NCE carriage
formulations proposed by DirecTV and
Echostar would deprive satellite
subscribers of access to local
noncommercial television stations in
those markets where local-into-local
service is offered. While we recognize
that satellite carriers provide a national
service, their proposals would vitiate
the intent of Congress in promoting
carriage of local NCE stations. Instead,
we agree with AAPTS that the
duplication provision is the only
limitation on NCE carriage
contemplated by Congress when it
promulgated section 338. Therefore, a
satellite carrier must carry all non-
duplicative NCE stations in markets
where they provide local-into-service.
Section 338 instructs the Commission to
implement NCE station carriage
requirements providing the same degree
of carriage by satellite carriers as is
required by cable systems under section
615 of the Act. Cable systems with more
than 36 channels are required to carry
all non-duplicative NCE stations. Given
that satellite carriers have more than 36
channels, we hold that satellite carriers’
NCE station carriage obligations should
be comparable to the requirements
imposed on cable operators.

76. At the same time, we recognize
that section 338 requires the
Commission to limit the carriage of
multiple NCE stations in markets where
local-into-local service is provided. It is
important to note that this instruction
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was embedded in the NCE duplication
provision of section 338. Against this
backdrop, we adopt a limitation
principle based upon duplicative
programming. Using the NCE station
duplication definition found in the
cable context as a general model, we
have developed a two step approach in
defining substantial duplication in this
context. First, a noncommercial
television station substantially
duplicates the programming of another
noncommercial station if it
simultaneously broadcasts the same
programming as another noncommercial
station for more than for more than 50
percent of prime time, as defined by
§76.5(n), and more than 50 percent
outside of prime time over a three
month period. After three
noncommercial television stations are
carried, the test of duplication shall be
whether more than 50 percent of prime
time programming and more than 50
percent outside of prime time
programming is duplicative on a non-
simultaneous basis. As for the
timeframe of when to measure
duplication, we find that the amount of
duplicative prime-time weekly
programming broadcast should be
examined over the course of three-
month period. The end of the three-
month period must fall within 30 days
prior to the date the satellite carrier
notifies the NCE station that it is
denying or discontinuing carriage based
on substantial duplication. The amount
of duplicative weekly programming
broadcast outside of prime time will be
measured over the same period. Only if
the station duplicates more than 50
percent of the other station’s weekly
programming in both of these respects
can it be denied carriage. We believe
this approach is a reasonable means of
achieving the statutory goal of
implementing an NCE carriage
obligation for satellite carriers that
parallels the existing cable carriage
requirement, and takes into account, “to
the extent possible,” the other relevant
technical and legal constraints. In
reaching this balance, we note in
particular that, unlike satellite carriers,
cable operators are generally required to
carry up to three local noncommercial
educational stations regardless of the
duplication involved. However, unlike
satellite carriers, cable operators need
not carry all NCE stations licensed to
communities in an expansive DMA, but
need only carry those NCE stations
within 50 miles of the cable system
principal headend or which place a
Grade B service contour over the
principal headend. The rule adopted
attempts to balance these differences in

a practical way using the avoidance of
duplication mechanism identified in
section 338(c) of the SHVIA.

77. Public Interest Set-Aside. DirecTV
and BellSouth have suggested that local
NCE station carriage should be capped
by the 4 per cent set-aside requirement
pursuant to section 335 of the 1992
Cable Act and the Commission’s rules.
AAPTS urges the Commission to reject
the DBS industry’s attempt to use the
national public interest set-aside
requirement to limit NCE carriage
obligations. According to AAPTS, the
satellite carriers’ attempt to cap their
carriage requirements through their
public interest obligations confuses two
separate statutory schemes: (i) The DBS
set-aside for national, noncommercial
educational programming, designed
primarily to satisfy DBS public interest
obligations; and (ii) the satellite carriage
obligations, triggered only when a
satellite carrier offers local channels to
its subscriber’s pursuant to the
compulsory license.

78. We will not permit satellite
carriers to include NCE stations, carried
under section 338, in the calculation of
the 4 per cent set-aside. We agree with
AAPTS that the carriage requirements of
the SHVIA have different purposes from
the set-aside requirements contained in
the satellite public interest provisions.
The section 338 provisions further the
goals of localism and nondiscriminatory
treatment of local television stations
while section 335 furthers the goal of
program diversity. In this regard, we are
concerned that if a satellite carrier were
permitted to satisfy the public interest
set-aside with NCE stations,
programming diversity would be
diminished because all programming
currently carried to satisfy the set-aside
will likely be dropped in lieu of NCE
station carriage. Section 335 would also
be rendered a nullity if NCE stations,
carried under a different statutory
section, were allowed to satisfy the set-
aside obligations. Moreover, public
interest set-aside programming must be
made available to all subscribers of a
satellite carrier without additional
charge. This is a condition that cannot
be met through the carriage of NCE
stations under the SHVIA because the
compulsory license prohibits satellite
carriers from offering a local NCE
station signal to subscribers in a non-
local market. In this context, it is also
important to note that cable operators
have carriage obligations under Title VI
that are mutually exclusive. For
example, cable operators have an
obligation to establish public,
educational, and government access
(“PEG”) channels under section 611 of
the Act and pursuant to a local

franchising agreement. We note that in
this context, a cable operator cannot
unilaterally satisfy its PEG requirements
by carrying NCE stations under section
615.

79. PBS Feed. KQED requests the
Commission to clarify that satellite
carriers may not avoid their local NCE
station carriage obligations simply by
carrying the national PBS satellite feed.
According to KQED, the national PBS
feed was intended as an interim
measure to facilitate the satellite
industry’s ability to offer public
television service to their subscribers
while the industry organized to comply
with section 338. On this point, we note
that the statutory copyright license for
the PBS feed expires on January 1, 2002.
This expiration date coincides with the
onset of the section 338 obligations for
satellite carriers. The SHVIA
purposefully instituted a phase-out and
phase-in with regard to the two
compulsory license provisions so that
satellite subscribers, in markets with
local-into-local service, would have
continuous access to public
broadcasting programming.

F. Channel Positioning

80. Placement. Section 338(d) of the
Communications Act states that:

No satellite carrier shall be required to
provide the signal of a local television
broadcast station to subscribers in that
station’s local market on any particular
channel number or to provide the signals in
any particular order, except that the satellite
carrier shall retransmit the signal of the local
television broadcast stations to subscribers in
the stations’ local market on contiguous
channels and provide access to such station’s
signals at a nondiscriminatory price and in
a nondiscriminatory manner on any
navigational device, on-screen program
guide, or menu.

The Conference Report notes that the
obligation to carry local stations on
contiguous channels is to ensure that
satellite carriers position local stations
in a way that is convenient and
practically accessible for consumers. We
stated in the Notice that the statutory
directive for channel positioning
confirms that satellite carriers are
required to present local broadcast
channels to satellite subscribers in an
uninterrupted series. We sought
comment, however, on whether
broadcast signals carried under
retransmission consent must be
contiguous with the television stations
carried under section 338 or whether
they may be presented to satellite
subscribers in a non-contiguous manner.
81. ALTV submits that the signals of
all local television stations, including
retransmission consent stations, must be
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provided on contiguous channels.
AAPTS argues that local broadcast
signals are to be grouped together
regardless of their regulatory status
because such grouping makes all local
signals more easily accessible to
viewers. NAB suggests that all stations
should appear on channel numbers that
are in the order in which the stations
appear to the over-the-air receiver.
BellSouth argues against requiring
contiguous channel location for
retransmission consent stations. It also
asserts that section 338(d) is explicit
that a satellite carrier cannot be required
to provide carry mandatory carriage
stations in any particular order.

82. DirecTV urges the Commission to
interpret the term “‘contiguous” as
allowing satellite carriers to form
channel “neighborhoods” of local
television broadcast stations which
consist of contiguous channels, but
some of which remain vacant. ALTV
believes that this proposal is consistent
with the contiguous channel
requirement provided that all local
stations’ signals are carried in an
uninterrupted series with no
intervening channels of programming.
NAB does not object to DirecTV’s
“neighborhood” proposal, provided
that: (i) The neighborhood includes all
the local television stations, including
retransmission consent television
stations; (ii) the television stations are
listed in the same order as their over-
the-air channel numbers, and (iii) the
neighborhood includes only local TV
stations.

83. Based on the language of the
statute, we find that the channel
placement provision encompasses all
local television stations. Therefore, a
satellite carrier is obligated to carry both
retransmission consent stations and
mandatory carriage stations in a block
on the satellite carrier’s channel line-up.
We find that DirecTV’s neighborhood
proposal is consistent with the statutory
language as long as the local channel
block is not interrupted by non-local
programming. We do not believe,
however, that the statute requires a
satellite carrier to place local television
stations in any particular order. Such
restrictive language is not found in
section 338(d).

84. Nondiscriminatory Program Guide
Treatment. In the Notice, we sought
comment on the phrase, “provide access
to such station’s signals * * *ina
nondiscriminatory manner on any
navigational device, on-screen program
guide, or menu.” We specifically sought
comment on what rules the Commission
should develop to ensure that television
stations are accessible to satellite
subscribers on nondiscriminatory terms.

We asked whether there were any
existing Commission rules that we may
use as a model to develop regulations
for this particular situation. We also
sought comment on whether Congress
meant that electronic program guide
information concerning required
television station signals should be
presented to subscribers in the same
fashion as other programming services
provided by the satellite carrier.

85. AAPTS urges the Commission to
adopt nondiscrimination rules that
parallel the open video system (“OVS”)
requirements. It argues that such rules
should ensure that all television
broadcast stations, including NCE
stations, are represented in a
nondiscriminatory fashion on the
electronic program guide, menu, and/or
navigation device provided by the
satellite carrier. NAB provides a list of
suggestions regarding how satellite
carriers should treat television stations
to achieve the statute’s objectives. One
of those examples is to “bar satellite
carriers from requiring viewers to take
extra steps (e.g., mouse or remote
control clicks) to obtain access to
particular local stations, or from placing
‘carry one, carry all’ stations on different
screens.” We find that the broadcasters’
suggestions are too restrictive to be
implemented. The open video system
model, as BellSouth points out, is a
statutory creation with unique
requirements and characteristics not
meant to be transferred to other
contexts. The open video system
requirements address access to a video
delivery platform where two-thirds of
system capacity must be made available
at a nondiscriminatory price to outside
programmers. The OVS provisions do
not directly address concerns involved
here, such as nondiscriminatory
treatment on an electronic program
guide. We also find that NAB’s
proposals involve too much detail to be
implemented as rules. We do not
believe that Congress meant to bar
satellite carriers from requiring viewers
to take extra steps to reach a local
television station on an electronic
program guide, when it promulgated the
SHVIA.

86. In this context, we hold that a
satellite carrier should treat all local
television stations on EPGs in the same
manner. Program guide presentation
and information about a local
independent television station, or an
NCE station, should be similar to that
given to a local network affiliate carried
under retransmission consent. This
requirement is similar to the statute’s
treatment of television station picture
quality under the material degradation
provisions.

87. Nondiscriminatory Price. In the
Notice, we inquired about the statutory
phrase, “provide access to such station’s
signals at a nondiscriminatory price,”
and asked whether Congress meant that
television station signals carried
pursuant to mandatory carriage requests
may cost no more per channel to
subscribers than packages of
retransmission consent television
station signals or other satellite service
packages. In response to this inquiry,
ALTV and NAB assert that all local
signals should be included in a single
package. AAPTS asserts that NCE
mandatory carriage television stations
should be offered as part of the existing
local broadcast signal package without
any additional cost to the subscriber.
BellSouth argues that a satellite carrier
has the right to place local television
signals on a pay tier, an enhanced
service tier, or any other tier of service,
as long as all local television stations are
on this tier and the viewing of no one
station costs the viewer more than the
viewing of any other station in the
DMA. Echostar comments that one of
the crucial differences between cable
and satellite carriers is that the latter do
not have obligations as to the tier in
which local signals are to be offered. It
states that channel placement
requirements of section 338 cannot be
used as a lever to impose such
obligations on satellite carriers.

88. We do not believe that the statute
requires satellite carriers to sell all local
television stations as one package to
subscribers. As Echostar points out,
Congress did not intend to establish a
basic service tier-type requirement for
satellite carriers when it implemented
section 338. Nor did Congress explicitly
prohibit the sale of local television
station signals on an a la carte basis.
Rather, section 338’s anti-discrimination
language prohibits satellite carriers from
implementing pricing schemes that
effectively deter subscribers from
purchasing some, but not all, local
television station signals. Thus, we find
that a satellite carrier must offer local
television signals, as a package or a la
carte, at comparable rates.

89. ALTV and NAB asks the
Commission to rule that no new
equipment should be required to access
some, but not all of the local signals in
a market. According to ALTV, such a
pronouncement is necessary to prevent
discriminatory treatment of mandatory
carriage television stations. NAB also
suggests that satellite carriers should be
barred from placing mandatory carriage
television stations on any satellite that
would require a subscriber to purchase
another dish to receive such signals.
BellSouth agrees in principle noting that
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the channel placement provisions of
section 338 were designed to ensure that
dominant stations in a DMA receive no
better carriage treatment than other
stations. On the other hand, Echostar
comments that one of the obligations
advocated by the NAB—that the local
stations be available from the same
orbital location—is tantamount to a
provision that had been included in
draft legislation prior to the passage of
SHVIA. Echostar states that such
provision, which was dropped from the
final version of section 338, would have
barred satellite carriers from
transmitting local stations in a manner
that would require additional reception
equipment. Echostar argues that the
Commission cannot implement a rule
similar to this provision when Congress
decided not to include such a
requirement in the SHVIA.

90. We find that the language of
section 338(d) covers the additional
equipment concerns raised by the
parties and bars satellite carriers from
requiring subscribers to purchase
additional equipment when television
stations from one market are segregated
and carried on separate satellites.
However, we are not prohibiting a
satellite carrier from requiring a
subscriber to pay for an additional dish
in order to receive all television stations
from a single market. For example,
DirecTV may require an additional dish
to receive all television stations from the
Baltimore market, but it may not require
subscribers to purchase the same to
receive some Baltimore stations where
the others are available using existing
equipment.

G. Content To Be Carried

91. Programming in the Vertical
Blanking Interval. Section 338(g) states
that, “The regulations prescribed [under
section 338] shall include requirements
on satellite carriers that are comparable
to the requirements on cable operators
under sections 614(b)(3) * * * and
615(g)(1).” Section 614(b)(3) states that:

A cable operator shall carry in its entirety,
on the cable system of that operator, the
primary video, accompanying audio, and line
21 closed caption transmission of each of the
local commercial television stations carried
on the cable system and, to the extent
technically feasible, program-related material
carried in the vertical blanking interval
[“VBI”’] or on subcarriers. Retransmission of
other nonprogram-related material (including
teletext and other subscription and advertiser
supported information services) shall be at
the discretion of the cable operator. Where
appropriate and feasible, operators may
delete signal enhancements, such as ghost
canceling, from the broadcast signal and
employ such enhancements at the system
headend or headends.

Section 615(g)(1), which is the
noncommercial equivalent of the
commercial television station provision
in section 614(b)(3), states that:

A cable operator shall retransmit in its
entirety the primary video, accompanying
audio, and line 21 closed caption
transmission of each qualified local
noncommercial educational television station
whose signal is carried on the cable system,
and, to the extent technically feasible,
program-related material carried in the
vertical blanking interval, or on subcarriers,
that may be necessary for receipt of
programming by handicapped persons or
educational or language purposes.
Retransmission of other material in the
vertical blanking interval or on subcarriers
shall be within the discretion of the cable
operator.

We sought comment on the applicability
of these two similar cable requirements
in the satellite carriage context,
especially in light of the term
“comparable” contained in section
338(g). We note that the VBI contained
in a television broadcast’s signal is
composed of many lines of information.
Our concern here is with those lines of
the VBI where certain types of data,
such as closed captioning information,
are found. We also note that a satellite
carrier does not retransmit VBI
information as it is received. Rather, it
converts the data from an analog to a
digital form and carries such data as a
digital stream to the subscriber’s home.
The set-top box then converts the digital
stream and makes the data available for
subscriber use.

92. Several commenters argue that the
Commission should apply the
applicable cable provisions to satellite
carriers. NAB comments that satellite
carriers should carry whatever
information the broadcaster may have
embedded in its analog VBI. BellSouth,
however, seeks to limit the content-to-
be-carried requirements for satellite
carriers to only closed captioning
information until the technical
feasibility of other applications can be
tested and agreed to on a case-by-case
basis. We will apply the current cable
content-to-be-carried requirements to
satellite carriers. We are not persuaded
that satellite carriers are unable to carry
the relevant data currently contained in
the VBI. Nor has any satellite carrier
proffered a credible argument as to why
we should treat them differently from
cable operators in this context. We
therefore require satellite carriers to
carry the same program-related vertical
blanking information as cable operators,
including but not limited to, closed
captioning, Nielsen rating codes, V-chip
information and for NCE stations,
material necessary for the receipt of

programs by people with disabilities as
well as education and language-related
material. We believe our decisions here
will further the goals of the SHVIA and
are consistent with the cable television
requirements.

93. Program-Related. In the Broadcast
Signal Carriage Order, the Commission
decided that the factors enumerated in
WGN Continental Broadcasting, Co. v.
United Video Inc. (“WGN”’) provide
useful guidance for what constitutes
program-related material. The WGN
case addressed the extent to which the
copyright on a television program also
included program material in the VBI of
the signal. Under the cable carriage
rules, all program-related broadcast
material must be carried. We sought
comment on whether the WGN
program-related analysis applies in the
context of satellite broadcast signal
carriage. Very few parties provided
comments on this issue. Of those who
did, there were no negative arguments
made. BellSouth, for example, has no
objection to use of the WGN criteria to
determine what content is program
related and must be carried. Given the
dearth of opposition to the WGN factors
and our cable program-related
decisions, we hereby incorporate all
Commission policies and references
regarding the term “program-related”
into the satellite carriage context. This
measure, again, serves to align the
carriage requirements imposed both on
cable operators and satellite carriers.
Moreover, since the WGN case centered
on copyright law, and the SHVIA and
section 338 are also copyright-based, we
believe that adopting such a policy for
satellite carriers is reasonable and
appropriate.

94. In the Notice, we recognized that
the Commission has not specifically
defined “primary video” in the rules
and has instead relied on the language
of section 614(b)(3)(B) to clarify the
scope of the term for purposes of cable
broadcast signal carriage. In view of this
history, we sought comment on whether
a specific definition of primary video is
required for satellite carriers to fulfill
the requirements contained in section
338. Network Affiliates state that a
specific definition of primary video
need not be adopted for the satellite
carriage rules. Network Affiliates assert
that the term has proved self-
explanatory and non-controversial as
applied to cable carriage of analog
signals and should be equally so in the
satellite context. AAPTS asserts that the
Commission has not further defined
primary video for the cable carriage
rules, and in the seven years that the
rules have been in effect, this lack of
definition has not been a problem. We
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agree that the primary video concept has
worked in the cable carriage context. We
therefore incorporate the cable version
of primary video into the satellite
broadcast signal carriage rules. Given
these indicia, and the fact that
implementing the cable definition will
further the Congressional goal of
comparability, we believe our finding
serves the public interest. We note that
the Act also mandates that, in addition
to primary video, accompanying audio
must be carried. Therefore, satellite
carriers are required to carry the
secondary audio programming (“SAP”’)
material that accompanies many
broadcast television programs.

95. Technical Feasibility. With regard
to the “technical feasibility” of the
carriage of program-related material in
the VBI or on subcarriers, the
Commission stated in the Broadcast
Signal Carriage Order that such carriage
should be considered ‘‘technically
feasible” if it does not require the cable
operator to incur additional expenses
and to change or add equipment in
order to carry such material. The
Commission noted that it would
consider signal carriage to be
“technically feasible” if only nominal
costs, additions or changes of
equipment are necessary. We sought
comment on whether the consideration
of technical feasibility should be
different in the context of satellite
broadcast signal carriage.

96. AAPTS states that there is no
technical impediment to the carriage of
VBI material over satellite; it is simply
a question of capacity. LTVS asserts that
it is technically possible for a satellite
carrier to carry closed captioning
information, audience measurement
and/or ratings data, and SAP audio.
While BellSouth does not dispute that
satellite carriers can and do carry,
without significant expense, the
program-related material which
television stations currently deliver
through the VBI, it argues that requiring
carriage of different, additional or future
VBI-carried information may be
expensive and may impose significant
spectrum capacity burdens. DirecTV
asserts that “billions of dollars” of
additional investment would be
required to retrofit its satellite system so
that it could carry additional material
on the VBI and allow consumers to view
the additional material. AAPTS asserts
that, given the widely divergent
viewpoints on this issue within the
satellite industry, the Commission
cannot accept DirecTV’s contention that
it is not technically feasible for carriers
to retransmit program-related material
in the VBI. AAPTS further asserts that
DirecTV’s satellite systems are already

being designed to deliver data and that
even the first DBS receivers had both a
wide-band and a low-speed data port.

97. Based on the arguments presented,
we find that it is technically feasible for
satellite carriers to carry the current
program-related material contained in a
television station’s VBI. DirecTV has not
provided detailed evidence to support
its claim that it will incur financial
hardship if it were required to carry
such program content. We also find it
significant that LTVS, a future satellite
carrier, admits that it would have no
difficulty in carrying VBI information.
With regard to BellSouth’s argument,
there could be new kinds of program-
related data in the VBI that would cause
the satellite carrier to incur inordinate
expenses and to change or add a
substantial amount of equipment. We
will address such issues on a case-by-
case basis in the future.

98. In this context, DirecTV and LTVS
also urge the Commission to recognize
that satellite systems must be designed
and constructed far in advance of the
date for commencement of service. They
state that once the systems are deployed
in orbit, few changes can be made
without necessitating the complete
replacement of the satellite systems at
issue. While we understand the
challenges involved in constructing,
designing, and launching new satellites,
the arguments expressed by the satellite
carriers’ are unrelated to our discussion
here. The underlying concern of the
carriers is that the carriage of VBI
information requires channel capacity.
On this point, Congress was cognizant
of channel capacity concerns when the
SHVIA was being drafted, yet it still
instructed the Commission to apply the
cable content-to-be carried requirements
to satellite carriers. We cannot relieve
satellite carriers of the carriage
obligations Congress imposed in the
SHVIA in this instance.

H. Material Degradation

99. Picture Quality. Section 338(g)
states that, ‘““The regulations prescribed
[by the Commission under section 338]
shall include requirements on satellite
carriers that are comparable to the
requirements on cable operators under
sections 614(b)(4) * * * and 615(g)(2).”
Section 614(b)(4)(A) states that:

The signals of local commercial television
stations that a cable operator carries shall be
carried without material degradation. The
Commission shall adopt carriage standards to
ensure that, to the extent technically feasible,
the quality of signal processing and carriage
provided by a cable system for the carriage
of local commercial television stations will
be no less than that provided by the system
for carriage of any other type of signal.

Section 615(g)(2), which is the
noncommercial equivalent of the
commercial television station provision
in section 614(b)(4), states that:

A cable operator shall provide each
qualified local noncommercial educational
television station whose signal is carried in
accordance with this section with bandwidth
and technical capacity equivalent to that
provided to commercial television broadcast
stations carried on the cable system and shall
carry the signal of each qualified local
noncommercial educational television station
without material degradation.

100. When implementing the material
degradation provision for cable carriage,
the Commission relied on the technical
standards as updated in the Cable
Television Technical and Operational
Requirements Report and Order, in
defining the scope of the requirement.
The Cable Technical Report and Order
specifically addressed the issue of
preventing material degradation of local
television signals carried on cable
systems by adopting a number of
technical standards and providing that
cable operators must make reasonable
efforts and use good engineering
practices and proper equipment to
guard against unnecessary degradation
in the signal received and delivered to
the cable subscriber. The Commission
stated that the standards adopted in the
Cable Technical Report and Order were
sufficient to satisfy the material
degradation requirements contained in
the 1992 Cable Act. In declining to
adopt regulations in addition to those
found in the Cable Technical Report
and Order, the Commission stated that
further rules may have the unwarranted
effect of impeding technological
advances and experimentation in the
cable industry. Standards specific to
digital transmission were not adopted.
We sought comment on whether
reliance on Commission precedent in
the cable carriage context regarding
material degradation was appropriate
and whether technical standards
mirroring those in the cable television
field would be warranted. We also asked
whether there were certain compression
ratios or encoding techniques that
should be prohibited because their use
would result in material degradation.

101. Commenters have proposed a
variety of ways to determine picture
quality standards. LTVS argues that the
definition of material degradation
should include any instance where a
television broadcast station freezes,
tiles, or looks “dirty”’ due to a satellite
carrier’s choice of encoding and
compression techniques. AAPTS
advocates a rule requiring satellite
carriers to maintain local television
stations at a TASO Grade 2 level to
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avoid material degradation of these
signals. DirecTV urges the Commission
to refrain from setting standards for
material degradation until two industry
committees devoted to video picture
quality, IEEE G-2.1.6 and ITU VQEG,
complete their work. HBO argues that
because of the rapid changes in digital
technology, there is significant danger
that any standards adopted today would
quickly be obsolete, or worse, would
prevent beneficial changes in
transmission parameters as technology
improves. We decline to adopt specific
picture quality standards at this time.
As we stated in the Notice, analog
degradation standards for the cable
industry were developed over the
course of several years and evolved as
technology changed and improved. The
Commission has not had a significant
opportunity to evaluate satellite
delivery of broadcast signals. We agree
with DirecTV that it would be
premature for the Commission to adopt
specific picture quality standards at this
time.

102. The Conference Report noted
that because of constraints on the use of
satellite spectrum, satellite carriers may
initially be limited in their ability to
deliver must carry signals into multiple
markets. According to the Conference
Report: “New compression
technologies, such as video streaming,
may help overcome these barriers, and
if deployed, could enable satellite
carriers to deliver must carry signals
into many more markets than they could
otherwise.” The Commission was urged,
pursuant to its obligations under section
338, or in any other related proceedings,
““to not prohibit satellite carriers from
using reasonable compression,
reformatting, or similar technologies to
meet their carriage obligations,
consistent with existing authority.”

103. ALTV argues that those technical
means of enhancing capacity, but
degrading picture quality, should be
prohibited. ALTV argues that the
Conference Report language on signal
processing techniques should not be
read to eviscerate the material
degradation prohibition. AAPTS argues
that the compression techniques a
satellite carrier employs should not
degrade a local broadcast signal such
that, to the average viewer, the signal
appears materially inferior to what the
viewer might receive over the air.
BellSouth argues that the Commission
should decline to adopt signal quality
standards that would contravene
Congress’s mandate to not prohibit
satellite carriers from using reasonable
compression, reformatting, or similar
technologies to meet their carriage
obligations. DirecTV argues against

prohibiting any encoding techniques,
compression ratios or the use of similar
technologies that would impede
technical innovation that Congress
specifically sought to foster.

104. At the outset, we note that our
concerns here revolve around the
satellite carrier’s treatment of the
broadcast signal on the equipment it
controls or authorizes. Thus, our focus
does not involve picture quality issues
that may arise because of the type of
television receiver used since the
satellite carrier has little control over
the use of these devices. We also note
that the satellite carrier should not be
responsible for a poor quality picture
delivered to the local receive facility.
Rather, the broadcast station is
responsible for ensuring that its signal is
delivered in good quality. Moreover, our
analysis of material degradation
recognizes that dish placement on or
near the subscriber’s premises can affect
the quality of the picture received, but
that the satellite carrier cannot control
how and where dishes are installed.

105. It is important to note the
technical steps in the digital conversion
process affecting the material
degradation analysis. In satellite digital
television systems, such as those
implemented by DirecTV and Echostar,
there are four layers of the system where
video quality may be affected. The first
layer, known as the picture layer, is
where decisions are made regarding the
use of progressive or interlace scanning
techniques as well as whether the
picture will be produced in a standard
definition or high definition format. The
choices made in this layer will not
likely affect the quality of retransmitted
analog broadcasts. In the second layer,
the compression layer, decisions are
made regarding the types of
compression techniques used. The
relevant digital standard, MPEG-2,
supports a wide range of compression
ratios and data rates. At this layer, the
satellite carrier attempts to maximize
the number of channels carried on each
transponder and there is an effort to
place a limit on the maximum data rate
of each channel. Limiting the data rate
may cause the picture quality to
degrade, especially when certain video
scenes involve rapid motion images or
there is a greater degree of camera
panning and zooming. The third layer is
known as the transport layer and this is
where the data are structured and
organized into data packets. Since most
digital video systems use the MPEG
packet structure, there is little
likelihood that any type of degradation
would occur at this level. The final layer
is the transmission layer and this is
where data are modulated on to a carrier

for transmission. Satellite carriers use
quadrature phase-shift keying or
“QPSK”—as the principal format when
transmitting video programming. The
use of high efficiency modulation
techniques, such as the cable industry’s
QAM standard, permit greater data rate
throughput. QPSK, however, is a lower
order modulation and requires satellite
carriers to limit the data rate or increase
channel bandwidth. The chances for
degradation to occur at this level are
tied to the limiting data rate technique
in the compression layer.

106. We specifically note that
degradation may result when the
satellite carrier encodes an analog
broadcast signal and readies it for digital
retransmission. During the encoding
process, certain artifacts may be
introduced into the original material
that would have an effect on picture
quality. The most dominant artifact is
quantization noise in the picture. This
effect is often visible on edges of
subjects and textured areas of the image.
It is caused when there is a high amount
of picture detail along with a high
degree of picture activity and levels of
quantization are restricted due to data
rate reduction. Random noise can also
be introduced into the source video.
This can result in activity or “busyness”
in detail areas of the picture and tiling
or flicker in other areas of the picture.
Such effects are caused by the encoder
attempting to encode random noise.
During the encoding process of rapidly
moving images, certain data reduction
techniques can result in another artifact
known as “dirty window,” where noise
appears stationary while images behind
it are moving.

107. To satisfy the material
degradation principles in the Act, we
will adopt a simple comparability rule.
That is, a satellite carrier should treat all
local television stations in the same
manner with regard to picture quality.
The signal processing, compression and
encoding techniques a satellite carrier
uses to carry retransmission consent
stations should also be used for
mandatory carriage stations. This rule
comports with the non-discriminatory
thrust of section 338 and the SHVIA. As
long as all local television stations are
treated equally, and the degradation
resulting from processing these stations
does not exceed the level for the lowest
quality non-broadcast video service
provided by the carrier, we will refrain
from prohibiting compression methods.
We recognize that compression
technology is rapidly evolving and we
do not want to impede innovation by
proscribing certain techniques. We also
believe that new compression methods
may benefit subscribers as satellite
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carriers could offer more services,
particularly those involving broadband
applications.

108. Measurement. In the Notice, we
sought suggestions for measurement
standards that may be used to address
broadcast signal degradation by satellite
carriers. We found it necessary to
request such information because the
Commission has had relatively little
experience in evaluating quality in the
context of the analog to digital to analog
conversion of the type involved in
satellite broadcast signal carriage. LTVS
states that subjective criteria should be
used to measure broadcast signal
degradation and suggests that the
Commission consider the International
Telecommunications Union’s
recommendations for broadcast video
evaluation. NAB, however, proposes the
use of three objective criteria—(i)
carrier-to-noise (C/N) ratio, (ii) bit error
rates (BER), and (iii) bit rate allocation
for each channel—that collectively
provide a method for checking whether
a satellite carrier is “materially
degrading” a local station’s signal in
comparison to other channels. We
decline to adopt, as a rule, any one
specific technique for measuring
degradation. Both LTVS and NAB
present worthy proposals, but they are
untested in the field of satellite
broadcast signal carriage. The more
reasonable approach here is to develop
a uniform measurement technique over
time. After some experience with
satellite broadcast signal carriage,
broadcasters and satellite carriers will
be able to apply such a technique for
analog-to-digital degradation
measurements. At some future point,
the Commission will be in a better
position to scrutinize the techniques
used and establish standards, if
necessary.

I. Compensation for Carriage
109. Section 338(e) states:

A satellite carrier shall not accept or
request monetary payment or other valuable
consideration in exchange either for carriage
of local television broadcast stations in
fulfillment of the requirements of this section
or for channel positioning rights provided to
such stations under this section, except that
any such station may be required to bear the
costs associated with delivering a good
quality signal to the local receive facility of
the satellite carrier.

We noted that this provision largely
parallels provisions applicable to cable
operators that are found in sections
614(b)(10) and 615(i) of the Act that are
implemented in § 76.60 of the
Commission’s rules. In the cable
context, commercial broadcasters elect
either must carry or retransmission

consent to obtain carriage of their
signals. If mandatory carriage is
selected, there are no specific terms for
carriage that must be requested, other
than choosing the relevant channel
positioning options available to
broadcasters under the Act. If
retransmission consent is selected, the
operator may receive compensation
from the broadcaster in exchange for
carriage. We assumed the same general
policy was intended for satellite carriers
and that a broadcaster seeking carriage
rather than requesting carriage “in
fulfillment of the requirements of
[section 338]” would simply negotiate
carriage provisions, including payment
terms, in the context of a retransmission
consent negotiation. We sought
comment on this interpretation. We also
sought comment on the policy
underlying this provision and its
purpose in the statutory scheme.

110. Network Affiliates agree that the
compensation rules applicable to
satellite carriers pursuant to section
338(e) of the Act should parallel the
provisions applicable to cable operators.
LTVS comments that there is no reason
why the parties cannot themselves reach
agreement on reasonable compensation
for carriage in a retransmission consent
agreement. In the context of mandatory
carriage, LTVS asserts that satellite
carriers cannot charge local television
stations for carriage of their signals. We
find that the current compensation rules
applicable to cable operators should
likewise apply to satellite carriers. That
is, a station must bear the costs
associated with delivering a good
quality signal and a satellite carrier may
accept payments from stations pursuant
to a retransmission consent agreement.
No one commented that there should be
different rules between the industries
nor can we find any valid reason to
impose different rules. We therefore
implement the language of section 338
as presented in the statute.

J. Remedies

111. Section 338(a)(2) states that the
remedies for any failure to meet the
obligations under subsection (a)
(carriage obligations) shall be available
exclusively under section 501(f) of title
17, United States Code. New section
501(f)(1) states:

With respect to any secondary
transmission that is made by a satellite
carrier of a performance or display of a work
embodied in a primary transmission and is
actionable as an act of infringement under
section 122, a television broadcast station
holding a copyright or other license to
transmit or perform the same version of that
work shall, for purposes of subsection (b) of
this section, be treated as a legal or beneficial

owner if such secondary transmission occurs
within the local market of that station.

New section 501(f)(2) further provides
that: “A television broadcast station
may file a civil action against any
satellite carrier that has refused to carry
television broadcast signals, as required
under section 122(a)(2), to enforce that
television broadcast station’s rights
under section 338(a) of the
Communications Act of 1934.”

112. Section 338(f)(1) states:

Whenever a local television broadcast
station believes that a satellite carrier has
failed to meet its obligations under
subsections (b) through (e) of this section [(b)
good signal required, (c) duplication not
required, (d) channel positioning, and (e)
compensation for carriage], such station shall
notify the carrier, in writing, of the alleged
failure and identify its reasons for believing
that the satellite carrier failed to comply with
such obligations. The satellite carrier shall,
within 30 days after such written
notification, respond in writing to such
notification and comply with such
obligations or state its reasons for believing
that it is in compliance with such
obligations. A local television broadcast
station that disputes a response by a satellite
carrier that it is in compliance with such
obligations may obtain review of such denial
or response by filing a complaint with the
Commission. Such complaint shall allege the
manner in which such satellite carrier has
failed to meet its obligations and the basis for
such allegations.

In addition, section 338(f)(2) states:

“The Commission shall afford the satellite
carrier against which a complaint is filed
under paragraph (1) an opportunity to
present data and arguments to establish that
there has been no failure to meet its
obligations under this section. Section
338(f)(3) then states that: “Within 120 days
after the date a complaint is filed under
paragraph (1), the Commission shall
determine whether the satellite carrier has
met its obligations under subsections (b)
through (e). If the Commission determines
that the satellite carrier has failed to meet
such obligations, the Commission shall order
the satellite carrier to take appropriate
remedial action. If the Commission
determines that the satellite carrier has fully
met the requirements of such subsections, the
Commission shall dismiss the complaint.” At
the outset, we find that the procedural
provisions contained in section 338(f)(1-3),
concerning the steps required to file a
carriage complaint, are plain on their face.
We adopt the statutory procedures without
change. With regard to the substantive issues
raised in the Notice, we address each one in
turn.

113. In the Notice, the Commission
discussed the parameters of its
enforcement authority regarding the
carriage obligation rules under SHVIA.
We sought to reconcile forum disputes
that may arise if a satellite carrier fails
to carry a local television station that
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has requested carriage in a market in
which it provides local-into-local
service. In addition, we sought to
determine whether disputes concerning
the non-carriage of broadcast station
signals by satellite carriers because of
signal quality problems should be
within the domain of the courts, the
Commission, or shared by the different
jurisdictions. ALTV states that the
outright failure to carry a station
entitled to carriage under section 338
should be grounds for an infringement
of copyright suit in federal court.
DirecTV asserts that the remedy
available to a broadcaster in the event of
a compulsory carriage dispute is to file
a civil action against the satellite carrier
that has refused carriage and that the
Commission does not have jurisdiction
to remedy non-carriage of broadcast
station signals by satellite carriers. On
the one hand, the statute provides that
the remedies for any failure to meet the
carriage obligations of section 338(a)
shall be available exclusively under
section 501(f) of the Copyright Act,
which directs complainants to an
appropriate United States District Court.
On the other hand, sections 338(b)—(e)
clearly contemplate the Commission
making determinations that, in
appropriate circumstances, require
carriage. We find that if a television
station is not being carried and seeks
damages and other specific forms of
monetary or injunctive relief under
either section 338(a) of the Act or
section 501(f) of the Copyright Act, then
the United States District Court is the
exclusive forum for adjudicating the
complaint. If the television station seeks
a finding on the facts and a resulting
determination of whether it is entitled
to carriage pursuant to § 76.66 of our
rules, then it may file a complaint with
the Commission. In arriving at this
determination, we do not believe that
Congress intended to deprive the
Commission of the right to enforce the
regulations the statute specifically
directs us to adopt under section 338.

114. We find that the Commission
should have primary jurisdiction over
issues concerning: (1) Good quality
signal; (2) substantial duplication; (3)
channel positioning; and (4)
compensation matters. We adopt this
position to ensure the rapid and timely
implementation of section 338. The
Commission has the technical expertise
to review and address such matters. The
institutional knowledge the Commission
has developed in adjudicating cable-
broadcast disputes will be helpful in
processing satellite carriage cases in an
efficient manner.

115. In response to questions we
raised in the Notice, several commenters

addressed the issue of whether
broadcasters should be permitted to file
complaints with the Commission
against a satellite carrier for non-
compliance with the content-to-be-
carried and material degradation
provisions of the SHVIA, specifically
referenced in section 338(g). A number
of broadcast commenting parties assert
that the Commission’s jurisdiction
should be extended to allow
consideration and resolution of
complaints relating to content-to-be-
carried and material degradation issues.
Network Affiliates and LTVS, for
example, state that such disputes rest
squarely within the Commission’s
expertise and excluding such disputes
from the complaint procedures would
be inconsistent with section 338(g),
which requires the Commission to
implement regulations regarding
material degradation and content-to-be-
carried in the satellite context that
mirror those in the cable context.
DirecTV however, argues that section
338(f) does not provide for broadcaster
complaints against a satellite carrier for
non-compliance with provisions
concerning content-to-be-carried or
material degradation. Consistent with
the general authority invested in the
Commission to implement section 338,
we will adjudicate complaints
concerning the material degradation and
content-to-be-carried provisions under
the same procedural framework
established for the other satellite
carriage provisions of the Act. For the
reasons outlined, we will also assert
primary jurisdiction over these matters.

116. We adopt a date certain for when
a complaint must be filed with the
Commission. Consistent with the
procedural rule for cable carriage
complaints, we will not consider a
complaint brought by a television
station if it is filed later than 60 days
after a satellite carrier denies the
station’s carriage request. In this
context, the denial can be in the
affirmative, as in a rejection letter, or by
silence, where a carrier does not
respond to a carriage request within 30
days of its receipt. We implement this
requirement, pursuant to section 338(f)
of the Act, to facilitate the carriage
process and ensure that television
broadcast stations do not delay in
enforcing their rights to the detriment of
the satellite carrier.

117. Other Actions. In the Notice, we
requested comment on additional
enforcement actions the Commission
may impose. Some broadcasters have
stated that the Commission should take
into account any failure to comply with
the local carriage requirements when
considering license renewals for

satellite carriers. We find that this issue
is a matter better suited for discussion
in the context of a satellite licensing
proceeding, not within the confines of a
rulemaking implementing the SHVIA’s
carriage requirements. We therefore
decline to rule on the merits of the
broadcasters’ suggestion at this time.

118. ALTV proposes that the
Commission require satellite carriers to
file semi-annual reports detailing their
efforts to achieve compliance with
section 338 by January 1, 2002. We find
that the statute does not mandate such
a requirement. Nevertheless, carriage
compliance information will be useful
in updating Congress on the
implementation of the SHVIA. We
therefore plan to ask questions
concerning the implementation of
section 338 in the Commission’s Notice
of Inquiry, preceding the Annual
Competition Report to be issued in
2002.

1. Procedural Matters

119. Final Regulatory Flexibility
Analysis. As required by the Regulatory
Flexibility Act (“RFA”), see 5 U.S.C.
603, an Initial Regulatory Flexibility
Analysis (“IRFA”) was incorporated
into both the Notice and the
Retransmission Consent Notice. The
Commission sought written public
comments on the possible significant
economic impact of the proposed
policies and rules on small entities in
the Notice and the Retransmission
Consent Notice, including comments on
the IRFAs. Pursuant to the RFA, see 5
U.S.C. 604, a Final Regulatory
Flexibility Analysis is contained in this
document.

120. Paperwork Reduction Act of 1995
Analysis. This Report and Order
contains new or modified information
collection(s) subject to the Paperwork
Reduction Act of 1995 (“PRA”), Public
Law 104-13. It will be submitted to the
Office of Management and Budget
(“OMB”’) for review under section
3507(d) of the PRA. OMB, the general
public, and other Federal agencies are
invited to comment on the new or
modified information collection(s)
contained in this proceeding.

Final Regulatory Flexibility Analysis

a. As required by the Regulatory
Flexibility Act (“RFA”), an Initial
Regulatory Flexibility Analysis
(“IRFA”) was incorporated in the Notice
of Proposed Rulemaking in CS Docket
No. 00-96, FCC 00-195 (‘“‘Notice”’) and
in the Notice of Proposed Rulemaking in
CS Docket No. 99-363, FCC 99-406
(“Retransmission Consent Notice”). The
Commission sought written public
comments on the proposals in both



7428

Federal Register/Vol. 66, No. 15/Tuesday, January 23, 2001/Rules and Regulations

Notices, including comment on the
IRFAs. No specific comments were
received on the IRFAs. This Final
Regulatory Flexibility Analysis
(“FRFA”) conforms to the RFA.

b. Need for, and Objectives of, this
Report and Order. Section 338(g) of the
Communications Act of 1934, as
amended (“Act”), 47 U.S.C. 338(g),
directed the Commission, within one
year of enactment of the Satellite Home
Viewer Improvement Act of 1999, to
“issue regulations implementing this
section following a rulemaking
proceeding.” The relevant provisions
concern the carriage of all local
television broadcast station signals by
satellite carriers commencing on
January 1, 2002. Section 325(b)(3)(C) of
the Act, 47 U.S.C. 325(b)(3)(C), also
directs the Commission to complete all
actions necessary to prescribe election
cycle regulations within one year of
enactment of the Satellite Home Viewer
Improvement Act of 1999.

c. Summary of Significant Issues
Raised by Public Comments in Response
to the IRFAs. We did not receive any
comments in direct response to the
IRFA in CS Docket 00—96. The
American Cable Association commented
on the IRFA in CS Docket No. 99-363,
but those comments were directed at the
SHVIA’s good faith and exclusivity
provisions, and did not concern the
election cycle addressed herein.

d. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply. The RFA directs
agencies to provide a description of, and
where feasible, an estimate of the
number of small entities that may be
affected by the proposed rules. The RFA
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” ““‘small organization,”
and “small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under Section
3 of the Small Business Act. Under the
Small Business Act, a small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”’). The rules we
adopt affect television station licensees
and satellite carriers.

e. Television Stations: The rules and
policies will apply to television
broadcasting licensees, and potential
licensees of television service. The SBA
defines a television broadcasting station
that has no more than $10.5 million in
annual receipts as a small business.
Television broadcasting stations consist
of establishments primarily engaged in

broadcasting visual programs by
television to the public, except cable
and other pay television services.
Included in this industry are
commercial, religious, educational, and
other television stations. Also included
are establishments primarily engaged in
television broadcasting and which
produce taped television program
materials. Separate establishments
primarily engaged in producing taped
television program materials are
classified under another SIC number.

f. Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies “unless an agency after
consultation with the Office of
Advocacy of the SBA and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.”

g. An element of the definition of
“small business” is that the entity not
be dominant in its field of operation. We
are unable at this time to define or
quantify the criteria that would
establish whether a specific television
station is dominant in its field of
operation. Accordingly, the estimates
that follow of small businesses to which
rules may apply do not exclude any
television station from the definition of
a small business on this basis and are
therefore over-inclusive to that extent.
An additional element of the definition
of “small business” is that the entity
must be independently owned and
operated. As discussed further, we
could not fully apply this criterion, and
our estimates of small businesses to
which rules may apply may be over-
inclusive to this extent. The SBA’s
general size standards are developed
taking into account these two statutory
criteria. This does not preclude us from
taking these factors into account in
making our estimates of the numbers of
small entities.

h. There were 1,509 television
stations operating in the nation in 1992.
That number has remained fairly
constant as indicated by the
approximately 1,616 operating
television broadcasting stations in the
nation as of September 1999. For 1992,
the number of television stations that
produced less than $10.0 million in
revenue was 1,155 establishments.
Thus, the new rules will affect
approximately 1,616 television stations;
approximately 77%, or 1,230 of those
stations are considered small
businesses. These estimates may
overstate the number of small entities
since the revenue figures on which they
are based do not include or aggregate

revenues from non-television affiliated
companies.

i. Small Multichannel Video Program
Distributors (MVPDs): SBA has
developed a definition of small entities
for cable and other pay television
services, which includes all such
companies generating $11 million or
less in annual receipts. This definition
includes cable system operators, direct
broadcast satellite services, multipoint
distribution systems, satellite master
antenna systems and subscription
television services. According to the
Census Bureau data from 1992, there
were 1,758 total cable and other pay
television services and 1,423 had less
than $11 million in revenue. We address
services individually to provide a more
precise estimate of small entities.

j- DBS: There are four licensees of
DBS services under Part 100 of the
Commission’s Rules. Three of those
licensees are currently operational. Two
of the licensees that are operational
have annual revenues which may be in
excess of the threshold for a small
business. The Commission, however,
does not collect annual revenue data for
DBS and, therefore, is unable to
ascertain the number of small DBS
licensees that could be impacted by
these proposed rules. DBS service
requires a great investment of capital for
operation, and we acknowledge that
there are entrants in this field that may
not yet have generated $11 million in
annual receipts, and therefore may be
categorized as a small business, if
independently owned and operated.

k. Home Satellite Delivery (“HSD”’):
The market for HSD service is difficult
to quantify. Indeed, the service itself
bears little resemblance to other MVPDs.
HSD owners have access to more than
265 channels of programming placed on
C-band satellites by programmers for
receipt and distribution by MVPDs, of
which 115 channels are scrambled and
approximately 150 are unscrambled.
HSD owners can watch unscrambled
channels without paying a subscription
fee. To receive scrambled channels,
however, an HSD owner must purchase
an integrated receiver-decoder from an
equipment dealer and pay a
subscription fee to an HSD
programming package. Thus, HSD users
include: (1) Viewers who subscribe to a
packaged programming service, which
affords them access to most of the same
programming provided to subscribers of
other MVPDs; (2) viewers who receive
only non-subscription programming;
and (3) viewers who receive satellite
programming services illegally without
subscribing. Because scrambled
packages of programming are most
specifically intended for retail
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consumers, these are the services most
relevant to this discussion.

1. According to the most recently
available information, there are
approximately 30 program packagers
nationwide offering packages of
scrambled programming to retail
consumers. These program packagers
provide subscriptions to approximately
2,314,900 subscribers nationwide. This
is an average of about 77,163 subscribers
per program package. This is
substantially smaller than the 400,000
subscribers used in the commission’s
definition of a small MSO. Furthermore,
because this is an average, it is possible
that some program packagers may be
smaller.

m. Description of Projected Reporting,
Recordkeeping and other Compliance
Requirements. In order to implement
the Satellite Home Viewer Improvement
Act of 1999, the Commission will add
new rules. We have adopted a
regulatory framework for substantive
rules and procedures concerning
satellite broadcast signal carriage similar
to, but separate from, the broadcast
signal carriage rules for cable operators.
There are certain compliance
requirements involving the satellite
broadcast signal carriage process.
Foremost is that satellite carriers will
have to carry all local television stations
in a given market, subject to certain
limited exceptions, if it decides to carry
at least one signal in a market. There
will be costs relating to the time and
effort involved in carrying these local
broadcast signals.

n. In terms of recordkeeping, entities
will likely have to keep a record of their
election status and entities may be
required to maintain such information
within their business environment and
may also have to file such information
with the Commission. These records are
uncomplicated and are inexpensive to
produce and maintain.

0. Steps Taken to Minimize
Significant Impact on Small Entities,
and Significant Alternatives Considered.
The RFA requires an agency to describe
any significant alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives, among
others: (i) The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (ii)
the clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (iii) the use of
performance, rather than design,
standards; and (iv) an exemption from
coverage of the rule, or any part thereof,
for small entities.

p. As indicated, the Report and Order
implements certain aspects of the
Satellite Home Viewer Improvement Act
of 1999. Among other things, the new
legislation requires satellite carriers to
carry all local television broadcast
stations in a market, if it carries any
local market television stations, by
January 1, 2002. This document also
discusses implementing regulations
relating to the scope and substance of
local broadcast signal carriage by
satellite carriers, including the
establishment of an election cycle
process for broadcasters vis-a-vis
satellite carriers. The rules adopted
were required by Congress. Where there
was discretion to consider alternatives,
as in the case of notification
requirements to commence carriage, the
Commission chose to place the notice
burden on broadcast stations rather than
satellite carriers. In making this
decision, the Commission recognized
that there are only two affected satellite
carriers while there are almost 500
television stations at issue. This
legislation applies to small entities and
large entities equally.

q- Report to Congress: The
Commission will send a copy of the
Report and Order, including this FRFA,
in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of the Report and Order,
including the FRFA, to the Chief
Counsel for Advocacy of the SBA. A
copy of the Report and Order and FRFA
(or summaries thereof) will be
published in the Federal Register.

Paperwork Reduction Act

This Report and Order contains a new
or modified information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public to comment
on the information collection(s)
contained in this Report and Order as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due March
26, 2001. Comments should address: (a)
Whether the new or modified collection
of information is necessary for the
proper performance of the functions of
the Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

OMB Control Number: 3060—XxXxX.

Title: Implementation of the Satellite
Home Viewer Improvement Act of 1999:
Broadcast Signal Carriage Issues/
Retransmission Consent Issues.

Type of Review: New collection or
revision of existing collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: Satellite
carriers and television broadcast
licensees: 900.

Estimated Time Per Response: 1 hour.

Total Annual Burden: 2700 hours.

Cost to Respondents: $14,400.00.

Needs and Uses: Congress directed
the Commission to adopt regulations
that apply broadcast signal carriage
requirements to satellite carriers
pursuant to the changes outlined in the
Satellite Home Viewer Improvement Act
of 1999. The availability of such
information will serve the purpose of
informing the public of the method of
broadcast signal carriage. In addition,
the information is needed so that local
broadcast stations can assert their
carriage rights within their local
markets.

IV. Ordering Clauses

121. Pursuant to sections 4(i) 4(j),
303(r), 325, 338, 614, and 615 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j),
303(r), 325, 338, 534, and 535, the
Commission’s rules are hereby amended
as set forth in this document.

122. The Consumer Information
Bureau, Reference Information Center
shall send a copy of this Report and
Order, including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

123. The rules adopted in this Report
and Order shall take effect January 23,
2001.

List of Subject in 47 CFR Part 76

Cable television, Multichannel video
and cable television service.

Federal Communications Commission.
Shirley Suggs,
Chief, Publications Group.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 76 as
follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for part 76 is
revised to read as follows:
Authority: 47 U.S.C. 151, 152, 153, 154,

301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 338, 339, 503, 521, 522, 531, 532,
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533, 534, 535, 536, 537, 543, 544, 544a, 545,
548, 549, 552, 554, 556, 558, 560, 561, 571,
572, 573.

2. Section 76.66 is added to Subpart
D to read as follows:

§76.66 Satellite Broadcast Signal
Carriage.

(a) Definitions.—(1) Satellite carrier.
A satellite carrier is an entity that uses
the facilities of a satellite or satellite
service licensed by the Federal
Communications Commission, and
operates in the Fixed-Satellite Service
under part 25 of title 47 of the Code of
Federal Regulations or the Direct
Broadcast Satellite Service under part
100 of title 47 of the Code of Federal
Regulations, to establish and operate a
channel of communications for point-to-
multipoint distribution of television
station signals, and that owns or leases
a capacity or a service on a satellite in
order to provide such point-to-
multipoint distribution, except to the
extent that such entity provides such
distribution pursuant to tariff under the
Communications Act of 1934, other than
for private home viewing.

(2) Secondary transmission. A
secondary transmission is the further
transmitting of a primary transmission
simultaneously with the primary
transmission.

(3) Subscriber. A subscriber is a
person who receives a secondary
transmission service from a satellite
carrier and pays a fee for the service,
directly or indirectly, to the satellite
carrier or to a distributor.

(4) Television broadcast station. A
television broadcast station is an over-
the-air commercial or noncommercial
television broadcast station licensed by
the Commission under subpart E of part
73 of title 47, Code of Federal
Regulations, except that such term does
not include a low-power or translator
television station.

(5) Television network. For purposes
of this section, a television network is
an entity which offers an interconnected
program service on a regular basis for 15
or more hours per week to at least 25
affiliated broadcast stations in 10 or
more States.

(6) Local-into-local television service.
A satellite carrier is providing local-
into-local service when it retransmits a
local television station signal back into
the local market of that television
station for reception by subscribers.

(b) Signal carriage obligations. (1)
Each satellite carrier providing, under
section 122 of title 17, United States
Code, secondary transmissions to
subscribers located within the local
market of a television broadcast station
of a primary transmission made by that

station, shall carry upon request the
signals of all television broadcast
stations located within that local
market, subject to section 325(b) of title
47, United States Code, and other
paragraphs in this section.

(2) No satellite carrier shall be
required to carry local television
broadcast stations, pursuant to this
section, until January 1, 2002.

(c) Election cycle. In television
markets where a satellite carrier is
providing local-into-local service, a
commercial television broadcast station
may elect either retransmission consent,
pursuant to section 325 of title 47
United States Code, or mandatory
carriage, pursuant to section 338, title
47 United States Code.

(1) The first retransmission consent-
mandatory carriage election cycle shall
be for a four-year period commencing
on January 1, 2002 and ending
December 31, 2005.

(2) The second retransmission
consent-mandatory carriage election
cycle, and all cycles thereafter, shall be
for a period of three years (e.g. the
second election cycle commences on
January 1, 2006 and ends at midnight on
December 31, 2008).

(3) A commercial television station
must notify a satellite carrier, by July 1,
2001, of its retransmission consent-
mandatory carriage election for the first
election cycle commencing January 1,
2002.

(4) Except as provided in paragraphs
(d)(2) and (d)(3) of this section, local
commercial television broadcast stations
shall make their retransmission consent-
mandatory carriage election by October
1st of the year preceding the new cycle
for all election cycles after the first
election cycle.

(5) A noncommercial television
station must request carriage by July 1,
2001 for the first election cycle and
must renew its carriage request at the
same time a commercial television
station must make its retransmission
consent-mandatory carriage election for
all subsequent cycles.

(d) Carriage procedures. (1) Carriage
requests. (i) A retransmission consent-
mandatory carriage election made by a
television broadcast station shall be
treated as a request for carriage for
purposes of this section.

(ii) A carriage request made by a
television station must be in writing and
sent to the satellite carrier’s principal
place of business, by certified mail,
return receipt requested.

(ii1) A television station’s written
notification shall include the:

(A) Station’s call sign;

(B) Name of the appropriate station
contact person;

(C) Station’s address for purposes of
receiving official correspondence;

(D) Station’s community of license;

(E) Station’s DMA assignment; and

(F) For commercial television stations,
its election of mandatory carriage or
retransmission consent.

(iv) Within 30 days of receiving a
television station’s carriage request, a
satellite carrier shall notify in writing:

(A) those local television stations it
will not carry, along with the reasons for
such a decision; and

(B) those local television stations it
intends to carry.

(v) A satellite carrier is not required
to carry a television station, for the
duration of the election cycle, if the
station fails to assert its carriage rights
by the deadlines established in this
section.

(2) New local-into-local service. (i) A
new satellite carrier or a satellite carrier
providing local service in a market for
the first time on or after July 1, 2001,
must notify local television stations of
its intent to provide local-into-local
service at least 60 days before it intends
to provide service or decides to enter
into a new television market. This
notification shall include information
on the location of the satellite carrier’s
designated local receive facility in that
particular market.

(ii) A local television station shall
make its request for carriage, in writing,
no more than 30 days after receipt of the
satellite carrier’s notice.

(ii1) A satellite carrier shall have 90
days, from the receipt of a request for
carriage, to commence carriage of a local
television station.

(iv) A satellite carrier shall notify a
local television station in writing of its
reasons for refusing carriage within 30
days of the station’s carriage request.

(3) New television stations. (i) A
television station providing over-the-air
service in a market for the first time on
or after July 1, 2001, shall be considered
a new television station for satellite
carriage purposes.

(i1) A new television station shall
make its request for carriage between 60
days prior to commencing broadcasting
and 30 days after commencing
broadcasting.

(iii) A satellite carrier shall commence
carriage within 90 days of receiving the
request for carriage from the television
broadcast station or whenever the new
television station provides over-the-air
service.

(iv) A satellite carrier shall notify a
new television station in writing of its
reasons for refusing carriage within 30
days of the station’s carriage request.

(e) Market definitions. (1) A local
market, in the case of both commercial
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and noncommercial television broadcast
stations, is the designated market area in
which a station is located, and (i) in the
case of a commercial television
broadcast station, all commercial
television broadcast stations licensed to
a community within the same
designated market area within the same
local market; and

(ii) in the case of a noncommercial
educational television broadcast station,
the market includes any station that is
licensed to a community within the
same designated market area as the
noncommercial educational television
broadcast station.

(2) A designated market area is the
market area, as determined by Nielsen
Media Research and published in the
1999-2000 Nielsen Station Index
Directory and Nielsen Station Index
United States Television Household
Estimates or any successor publication.

(3) A satellite carrier shall use the
1999-2000 Nielsen Station Index
Directory and Nielsen Station Index
United States Television Household
Estimates to define television markets
for the first retransmission consent-
mandatory carriage election cycle
commencing on January 1, 2002 and
ending on December 31, 2005. The
2003-2004 Nielsen Station Index
Directory and Nielsen Station Index
United States Television Household
Estimates shall be used for the second
retransmission consent-mandatory
carriage election cycle commencing
January 1, 2006 and ending December
31, 2008, and so forth for each triennial
election pursuant to this section.
Provided, however, that a county
deleted from a market by Nielsen need
not be subtracted from a market in
which a satellite carrier provides local-
into-local service, if that county is
assigned to that market in the 1999-
2000 Nielsen Station Index Directory or
any subsequent issue of that
publication.

(4) A local market includes all
counties to which stations assigned to
that market are licensed.

(f) Receive facilities. (1) A local
receive facility is the reception point in
each local market which a satellite
carrier designates for delivery of the
signal of the station for purposes of
retransmission.

(2) A satellite carrier may establish
another receive facility to serve a market
if the location of such a facility is
acceptable to at least one-half the
stations with carriage rights in that
market.

(3) Except as provided in 76.66(d)(2),
a satellite carrier providing local-into-
local service must notify local television
stations of the location of the receive

facility by June 1, 2001 for the first
election cycle and at least 120 days
prior to the commencement of all
election cycles thereafter.

(4) A satellite carrier may relocate its
local receive facility at the
commencement of each election cycle.
A satellite carrier is also permitted to
relocate its local receive facility during
the course of an election cycle, if it
bears the signal delivery costs of the
television stations affected by such a
move. A satellite carrier relocating its
local receive facility must provide 60
days notice to all local television
stations carried in the affected television
market.

(g) Good quality signal. (1) A
television station asserting its right to
carriage shall be required to bear the
costs associated with delivering a good
quality signal to the designated local
receive facility of the satellite carrier or
to another facility that is acceptable to
at least one-half the stations asserting
the right to carriage in the local market.

(2) To be considered a good quality
signal for satellite carriage purposes, a
television station shall deliver to the
local receive facility of a satellite carrier
either a signal level of -45dBm for UHF
signals or -49dBm for VHF signals at the
input terminals of the signal processing
equipment.

(3) A satellite carrier is not required
to carry a television station that does not
agree to be responsible for the costs of
delivering a good quality signal to the
receive facility.

(h) Duplicating signals. (1) A satellite
carrier shall not be required to carry
upon request the signal of any local
television broadcast station that
substantially duplicates the signal of
another local television broadcast
station which is secondarily transmitted
by the satellite carrier within the same
local market, or the signals of more than
one local commercial television
broadcast station in a single local
market that is affiliated with a particular
television network unless such stations
are licensed to communities in different
States.

(2) A satellite carrier may select
which duplicating signal in a market it
shall carry.

(3) A satellite carrier may select
which network affiliate in a market it
shall carry.

(4) A satellite carrier is permitted to
drop a local television station whenever
that station meets the substantial
duplication criteria set forth in this
paragraph. A satellite carrier must add
a television station to its channel line-
up if such station no longer duplicates
the programming of another local
television station.

(5) A satellite carrier shall provide
notice to its subscribers, and to the
affected television station, whenever it
adds or deletes a station’s signal in a
particular local market pursuant to this
paragraph.

(6) A commercial television station
substantially duplicates the
programming of another commercial
television station if it simultaneously
broadcasts the identical programming of
another station for more than 50 percent
of the broadcast week.

(7) A noncommercial television
station substantially duplicates the
programming of another noncommercial
station if it simultaneously broadcasts
the same programming as another
noncommercial station for more than 50
percent of prime time, as defined by
§76.5(n), and more than 50 percent
outside of prime time over a three
month period, Provided, however, that
after three noncommercial television
stations are carried, the test of
duplication shall be whether more than
50 percent of prime time programming
and more than 50 percent outside of
prime time programming is duplicative
on a non-simultaneous basis.

(i) Channel positioning. (1) No
satellite carrier shall be required to
provide the signal of a local television
broadcast station to subscribers in that
station’s local market on any particular
channel number or to provide the
signals in any particular order, except
that the satellite carrier shall retransmit
the signal of the local television
broadcast stations to subscribers in the
stations’ local market on contiguous
channels.

(2) The television stations subject to
this paragraph include those carried
under retransmission consent.

(3) All local television stations carried
under mandatory carriage in a particular
television market must be offered to
subscribers at rates comparable to local
television stations carried under
retransmission consent in that same
market.

(4) Within a market, no satellite
carrier shall provide local-into-local
service in a manner that requires
subscribers to obtain additional
equipment at their own expense or for
an additional carrier charge in order to
obtain one or more local television
broadcast signals if such equipment is
not required for the receipt of other
local television broadcast signals.

(5) All television stations carried
under mandatory carriage, in a
particular market, shall be presented to
subscribers in the same manner as
television stations that elected
retransmission consent, in that same
market, on any navigational device, on-
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screen program guide, or menu
provided by the satellite carrier.

(j) Manner of carriage. (1) Each
television station carried by a satellite
carrier, pursuant to this section, shall
include in its entirety the primary
video, accompanying audio, and closed
captioning data contained in line 21 of
the vertical blanking interval and, to the
extent technically feasible, program-
related material carried in the vertical
blanking interval or on subcarriers. For
noncommercial educational television
stations, a satellite carrier must also
carry any program-related material that
may be necessary for receipt of
programming by persons with
disabilities or for educational or
language purposes. Secondary audio
programming must also be carried.
Where appropriate and feasible, satellite
carriers may delete signal
enhancements, such as ghost-canceling,
from the broadcast signal and employ
such enhancements at the local receive
facility.

(2) A satellite carrier, at its discretion,
may carry any ancillary service
transmission on the vertical blanking
interval or the aural baseband of any
television broadcast signal, including,
but not limited to, multichannel
television sound and teletext.

(k) Material degradation. Each local
television station whose signal is carried
under mandatory carriage shall, to the
extent technically feasible and
consistent with good engineering

practice, be provided with the same
quality of signal processing provided to
television stations electing
retransmission consent. A satellite
carrier is permitted to use reasonable
digital compression techniques in the
carriage of local television stations.

(1) Compensation for carriage. (1) A
satellite carrier shall not accept or
request monetary payment or other
valuable consideration in exchange
either for carriage of local television
broadcast stations in fulfillment of the
mandatory carriage requirements of this
section or for channel positioning rights
provided to such stations under this
section, except that any such station
may be required to bear the costs
associated with delivering a good
quality signal to the receive facility of
the satellite carrier.

(2) A satellite carrier may accept
payments from a station pursuant to a
retransmission consent agreement.

(m) Remedies. (1) Whenever a local
television broadcast station believes that
a satellite carrier has failed to meet its
obligations under this section, such
station shall notify the carrier, in
writing, of the alleged failure and
identify its reasons for believing that the
satellite carrier failed to comply with
such obligations.

(2) The satellite carrier shall, within
30 days after such written notification,
respond in writing to such notification
and comply with such obligations or

state its reasons for believing that it is
in compliance with such obligations.

(3) A local television broadcast station
that disputes a response by a satellite
carrier that it is in compliance with
such obligations may obtain review of
such denial or response by filing a
complaint with the Commission, in
accordance with §76.7 of title 47, Code
of Federal Regulations. Such complaint
shall allege the manner in which such
satellite carrier has failed to meet its
obligations and the basis for such
allegations.

(4) The satellite carrier against which
a complaint is filed is permitted to
present data and arguments to establish
that there has been no failure to meet its
obligations under this section.

(5) The Commission shall determine
whether the satellite carrier has met its
obligations under this section. If the
Commission determines that the
satellite carrier has failed to meet such
obligations, the Commission shall order
the satellite carrier to take appropriate
remedial action. If the Commission
determines that the satellite carrier has
fully met the requirements of this
section, it shall dismiss the complaint.

(6) The Commission will not accept
any complaint filed later than 60 days
after a satellite carrier, either implicitly
or explicitly, denies a television
station’s carriage request.

[FR Doc. 01-1186 Filed 1-22—-01; 8:45 am]
BILLING CODE 6712-01-U
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM—-250-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 747-100, —200, —300, and 747SP
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747-100, —200,
—300, and 747SP series airplanes. This
proposal would require certain
inspections to find missing and alloy-
steel taperlock fasteners (bolts) in the
diagonal brace underwing fittings; and
corrective actions, if necessary. For
airplanes with missing or alloy-steel
fasteners, this proposal also would
mandate replacement of certain
fasteners with new fasteners, which
would constitute terminating action for
the repetitive inspections. This action is
necessary to prevent loss of the
underwing fitting load path due to
missing or damaged alloy-steel
taperlock fasteners, which could result
in separation of the engine and strut
from the airplane. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
March 9, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM-
250-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be

submitted via fax to (425) 227—1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-250—AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

¢ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by

interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 2000-NM-250—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-250-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received a report
indicating that broken taperlock
fasteners (bolts) were found on the
diagonal brace underwing fittings on the
outboard strut at the Number 1 and
Number 4 engine pylons on a Boeing
Model 747-200 series airplane having
titanium underwing fittings. According
to the manufacturer’s drawings, Model
747-200 series airplanes with titanium
underwing fittings should only have
taperlock fasteners made of A286
corrosion-resistant steel installed on the
fitting, but investigation has revealed
that certain airplanes may have
taperlock fasteners made from alloy-
steel installed. In the case mentioned
above, both alloy-steel and A286
fasteners were found broken. Alloy-steel
fasteners are known to be susceptible to
corrosion and subsequent stress
corrosion cracking. The cause of the
broken A286 fasteners has been
attributed to fatigue cracking due to
certain alloy-steel fasteners on the same
fitting cracking and increasing the load
on the A286 fasteners. Such conditions,
if not corrected, could result in loss of
the underwing fitting load path and
separation of the engine and strut from
the airplane.

The subject alloy-steel taperlock
fasteners on Boeing Model 747—-200
series airplanes may also be on certain
Boeing Model 747-100, —300, and SP
series airplanes. Therefore, all of these
airplanes are subject to the same unsafe
condition.
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Related Rulemaking

This proposed AD is related to AD
2000-03-22, amendment 39-11582 (65
FR 8640, February 22, 2000), which is
applicable to certain Boeing Model 747—
100, —200, and 747SP series airplanes
having aluminum underwing fittings.
These airplanes were delivered with
taperlock bolts of alloy-steel installed in
the underwing fittings. That AD requires
repetitive detailed visual and ultrasonic
inspections to detect missing, damaged,
or broken taperlock bolts in the diagonal
brace underwing fittings; and corrective
actions, if necessary. That AD also
requires eventual replacement of the aft
10 taperlock bolts with new fasteners,
which constitutes terminating action for
the repetitive inspections. This NPRM
proposes similar actions for Boeing
Model 747-100, —200, —300, and 747SP
series airplanes having alloy-steel
taperlock fasteners in titanium
underwing fittings.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
57A2312, dated June 15, 2000, which
describes procedures for a one-time
detailed visual inspection to find
missing taperlock fasteners and a one-
time magnetic inspection to find alloy-
steel taperlock fasteners. For airplanes
on which alloy-steel or missing
taperlock fasteners are found, the
service bulletin describes procedures for
repetitive ultrasonic inspections to find
damaged (cracked or broken) alloy
taperlock fasteners, and follow-on
actions, if necessary, including
ultrasonic inspection to find damaged
non-alloy taperlock fasteners, and
replacement of damaged fasteners with
new fasteners. Replacement of fasteners
involves performing an open-hole high
frequency eddy current (HFEC)
inspection to detect cracks at the bolt
hole locations, and replacing damaged
and missing taperlock fasteners with
new fasteners. Such replacement
terminates the repetitive inspections
described previously. Accomplishment
of the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously, except as
discussed below.

Differences Between Proposed AD and
Service Bulletin

Incorporation of the terminating
action stated in the referenced service
bulletin is optional, but this AD
proposes to mandate, within 48 months
after the effective date of this AD, the
open-hole inspection and replacement
of certain fasteners with new fasteners
stated in the referenced service bulletin
as terminating action for the repetitive
inspections. The FAA has determined
that long-term continued operational
safety will be better assured by design
changes to remove the source of the
problem, rather than by repetitive
inspections. Long-term inspections may
not be providing the degree of safety
assurance necessary for the transport
airplane fleet. This, together with a
better understanding of the human
factors associated with numerous
continued inspections, has led the FAA
to consider placing less emphasis on
inspections and more emphasis on
design improvements. The proposed
replacement requirement is in
consonance with these conditions.

In addition, the service bulletin
specifies that the manufacturer must be
contacted for repair of certain
conditions, but this proposal would
require the repair of those conditions to
be accomplished per a method approved
by the FAA; or per data meeting the
type certification basis of the airplane
approved by a Boeing Company
Designated Engineering Representative
who has been authorized by the FAA to
make such findings. For a method to be
approved, the approval letter must
specifically reference this AD.

Cost Impact

There are approximately 363
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
60 airplanes of U.S. registry would be
affected by this proposed AD.

It would take approximately 2 work
hours per airplane to accomplish the
proposed visual and magnetic
inspections, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the proposed
inspections on U.S. operators is
estimated to be $7,200, or $120 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific

actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2000-NM-250-AD.

Applicability: Model 747-100, —200, —300,
and 747SP series airplanes, equipped with
titanium diagonal brace underwing fittings;
as listed in Boeing Alert Service Bulletin
747-57A2312, dated June 15, 2000;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
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provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the underwing fitting
load path due to missing or damaged
taperlock fasteners, which could result in
separation of the engine and strut from the
airplane, accomplish the following:

Repetitive Inspections

(a) Within 12 months after the effective
date of this AD: Do a one-time detailed visual
inspection of the diagonal brace underwing
fitting at the Number 1 and Number 4 engine
pylons to find missing taperlock fasteners
(bolts), and a magnetic inspection to find
alloy-steel fasteners per Part 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-57A2312, dated June
15, 2000.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no alloy-steel fasteners are found and
no fasteners are missing, no further action is
required by this AD.

(2) If any alloy-steel fasteners are found or
any fasteners are missing, before further
flight, do an ultrasonic inspection of the
alloy-steel fasteners to find damage per Part
2 of the Accomplishment Instructions of the
service bulletin.

(i) If no damaged alloy-steel fasteners are
found, and no fasteners are missing: Repeat
the ultrasonic inspection thereafter at
intervals not to exceed 18 months until
accomplishment of the terminating action
required by paragraph (b) of this AD.

(ii) If any damaged alloy-steel fasteners are
found, or any fasteners are missing: Before
further flight, do an ultrasonic inspection of
all 10 aft fasteners (including non-alloy steel)
per Part 2 of the Accomplishment
Instructions of the service bulletin. Before
further flight, replace damaged and missing
fasteners with new fasteners per Part 3 of the
Accomplishment Instructions of the service
bulletin, except as provided by paragraph (c)
of this AD. Thereafter, repeat the inspection
of the remaining alloy-steel fasteners at
intervals not to exceed 18 months until
accomplishment of the terminating action
required by paragraph (b) of this AD.

Terminating Action

(b) Within 48 months after the effective
date of this AD: Do the actions required by
paragraphs (b)(1) and (b)(2), or (b)(3) of this
AD, per Boeing Alert Service Bulletin 747—
57A2312, dated June 15, 2000.
Accomplishment of the actions specified in
this paragraph constitutes terminating action
for the repetitive inspection requirements of
this AD.

(1) Perform an open-hole high frequency
eddy current (HFEC) inspection to detect
cracks at the bolt hole locations of the aft 10
taperlock fasteners in the diagonal brace
underwing fitting at the Number 1 and
Number 4 engine pylons per Part 3 of the
Accomplishment Instructions of the service
bulletin. If any cracking is detected, before
further flight, perform applicable corrective
actions per the service bulletin, except as
provided by paragraph (c) of this AD.

(2) Before further flight: Replace all 10 aft
taperlock fasteners with new, improved
fasteners per Part 3 of the Accomplishment
Instructions of the service bulletin.

(3) Do an ultrasonic inspection to find
damaged fasteners per Part 2 of the
Accomplishment Instructions of the service
bulletin. Before further flight, replace all
damaged non-alloy steel and all alloy-steel
fasteners with new fasteners per Part 3 of the
Accomplishment Instructions of the service
bulletin. Do an open-hole HFEC inspection
before installation of the new fasteners, if any
cracking is found, before further flight,
perform applicable corrective actions per the
service bulletin, except as provided by
paragraph (c) of this AD.

Corrective Actions

(c) If any cracking of the bolt hole that
exceeds the limits specified in the service
bulletin is found, or if any non-alloy steel
bolt is found to be damaged, during any
inspection required by this AD, and the
bulletin specifies to contact Boeing for
appropriate action: Before further flight,
repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.

Spares

(d) As of the effective date of this AD, no
person shall install on any airplane, a
fastener, part number BACB30PE() * (); or
any other fastener made of 4340, 8740,
PH13-8 Mo or H~11 steel, in the locations
specified in this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add

comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
16, 2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-1890 Filed 1-22—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—~ANM-12]
Proposed establishment of Class E
airspace, Heber City, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Heber City,
UT. A new Area Navigation (RNAV)
Standard Instrument Approach
Procedure (SIAP) to Heber City Muni-
Russ McDonald Field has made this
proposal necessary. Additional Class E
700 feet, and 1,200 feet controlled
airspace, above the surface of the earth
is required to contain aircraft executing
the RNAV—-A-SIAP to Heber City Muni-
Russ McDonald Field. The intended
effect of this proposal is to provide
adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Heber City Muni-Russ McDonald
Field, Heber City, UT.

DATES: Comments must be received on
or before March 9, 2001.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ANM-520, Federal
Aviation Administration, Docket No.
00—-ANM-12, 1601 Lind Avenue SW,
Renton, Washington 98055—4056.

An informal docket may also be
examined during normal business hours
in the office of the Manager, Air Traffic
Division, Airspace Branch, at the
address listed above.

FOR FURTHER INFORMATION CONTACT:
Brian Durham, ANM-520.7, Federal
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Aviation Administration, Docket No.
00-ANM-12, 1601 Lind Avenue SW,
Renton, Washington 98055—4056:
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposal rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this action must submit,
with those comments, a self-addressed
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 00—
ANM-12.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Airspace Branch, ANM-520, 1601 Lind
Avenue SW, Renton, Washington
98055-4056. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendments to Title 14 Code of Federal
Regulations, part 71 (14 CFR part 71) by
establishing Class E airspace at Heber
City, UT. A new RNAV SIAP to Heber
City Muni-Russ McDonald Field has

made this proposal necessary.
Additional controlled airspace from 700
feet, and 1,200 feet, above the surface is
required to contain aircraft executing
the RNAV-A SIAP to Heber City Muni-
Russ McDonald Field. The FAA
establishes Class E airspace where
necessary to contain aircraft
transitioning between the terminal and
en route environments. The intended
effect of this proposal is designed to
provide for the safe and efficient use of
the navigable airspace. This proposal
would promote safe flight operations
under IFR at the Heber City Muni-Russ
McDonald Field and between the
terminal and en route transition stages.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas upward from 700
feet or more above the surface of the
earth, are published in Paragraph 6005,
of FAA Order 7400.9H dated September
1, 2000, and effective September 16,
2000, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves as
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11013; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR part 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, in
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM UT E5 Heber City, UT [NEW]

Heber City Muni-Russ McDonald Field, UT
(lat. 40°28’55”N., long. 111°2544”"W.)
That airspace extending upward from 700

feet above the surface within the 5-mile

radius of the Heber City Muni-Russ

McDonald Field, and within 2 miles each

side of the 010° bearing from the airport

extending to 7.8 miles, and within 2 miles

each side of the 160° bearing extending to 8.9

miles; and that airspace extending upward

from 1,200 feet above the surface that lat.
41°13'45"N., long. 111°24’20”"W., in a line
clockwise to lat. 41°11°34”N., long.
111°09'28”"W., to lat. 40°09°40”N.,
111°15’42"W., to lat. 40°10’52”N., long.
111°34’57”W., to origin, and excluding that
airspace within Federal airways; and Salt

Lake City, UT; and the Evanston, WY, Class

E airspace areas.

* * * * *

Issued in Seattle, Washington, on
November 27, 2000.

Dan A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 01-2040 Filed 1-22-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Part 207

St. Marys Falls Canal and Locks,
Michigan; Use, Administration and
Navigation

AGENCY: U.S. Army Corps of Engineers,
DoD.
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ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Corps of Engineers
proposes to amend its regulations on
procedures to navigate the St. Marys
Falls Canal and Soo Locks at Sault St.
Marie, Michigan to incorporate changes
in navigation safety procedures
published in three Notice to Navigation
Interests issued on March 29, 2000. We
propose to remove reference to oil
tankers having draft and beam
permitting transit through the Canadian
lock, since the Canadian lock no longer
can handle oil tankers. We propose to
prohibit the cleaning and gas freeing of
tanks on all hazardous material cargo
vessels while either in the lock or while
in any part of the Soo Locks approach
canals. As an additional vessel safety
measure, we propose to limit movement
to a single vessel whenever a tank vessel
is within the limits of the lock piers
either above or below the locks. We also
propose to allow tankers with any type
cargo to transit the MacArthur Lock
when the locks park is closed, while
tankers carrying non-combustible
products will be allowed to transit the
MacArthur Lock when the park is open.
We propose to clarify that vessels
carrying explosives are prohibited from
transiting U.S. Locks.

DATES: Written comments must be
received by March 9, 2001.

ADDRESSES: U.S. Army Corps of
Engineers, ATTN: CECW-0D, 441 G
Street, NW, Washington, DC 20314~
1000. Comments may also be faxed to
(202) 761-1685 or e-mail to
James.D.Hilton@usace.army.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Jim Hilton, Dredging and Operations
Branch (CECW-0D) at (202) 761-4669
or Mr. David L. Dulong, Chief,
Engineering Technical Services, Detroit
District at (313) 226-6794.
SUPPLEMENTARY INFORMATION: Pursuant
to its authority in Section 4 of the Rivers
and Harbors Act of August 18, 1894 (28
Stat. 362; 33 U.S.C. 1), the Corps is
proposing to amend the regulations in
33 CFR part 207.441(b), (4), and (5). The
regulation governing the operation of
the St. Marys Falls Canal and locks, 33
CFR 207.441 was adopted on March 6,
1954 (19 FR 1275) and has been
amended at various times.

Paragraph (b) is being amended to
delete reference to classes of vessels
permitted to transit the U.S. locks or
enter any of the United States approach
canals. Paragraph (b)(4) is being further
amended by deleting reference to oil
tankers being permitted to transit
through the Canadian lock, as the
Canadian lock has been refurbished and

can no longer accommodate oil tankers.
In addition, paragraph (b)(4) is amended
by deleting reference to personnel
smoking onboard tankers while in the
lock area, as prohibiting smoking is
included in 33 CFR 207.440(s).
Paragraph (b)(4) is being amended and
rewritten to improve vessel safety by
adding subparagraphs(b)(4) (i), (ii), and
(iii). Subparagraph (b)(4)(i) prohibits the
cleaning and gas freeing of tanks on all
hazardous material cargo vessels (as
defined in 49 CFR part 171), while the
vessel is either in the lock or in any part
of the Soo Locks approach canals from
the outer end of the east center pier to
the outer end of the southwest pier. Sub
paragraph (b)(4) (ii) is being added for
safety purposes to limit vessel
movement to a single vessel whenever
a tank vessel carrying hazardous cargo
is within the limits of the lock piers
either above or below the locks.
Subparagraph (b)(4)(iii) is being added
to allow tankers carrying any type of
cargo to transit MacArthur Lock when
the locks park is closed. Tankers
carrying non-combustible products that
will not react hazardously with water
will be allowed to transit MacArthur
Lock when the park is open.

Paragraph (b) (5) is being amended to
add a phrase to clarify that vessels
carrying explosives are prohibited from
transiting the U.S. Locks.

This proposed rule is not a major rule
for the purposes of Executive Order
12866. As required by the Regulatory
Flexibility Act, the Corps of Engineers
certifies that this proposed rule will not
have a significant impact on small
business entities.

List of Subjects in 33 CFR Part 207

Navigation (water), Water
transportation, Vessels.

For reasons set out in the preamble,
Title 33, Chapter II of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 207—NAVIGATION
REGULATIONS

1. The authority citation for part 207
continues to read as follows:

Authority: 28 Stat. 362 (33 U.S.C. 1)
2. Section 207.441 is amended by

revising paragraphs (b) introductory
text, (b)(4) and (b)(5) to read as follows:

§207.441 St. Marys Falls Canal and
Locks, Mich.; security.
* * * * *

(b) Restrictions on transit of vessels.
* * * * *

(4) Tanker vessels—(i) Hazardous
material. Cleaning and gas freeing of
tanks on all hazardous material cargo

vessels (as defined in 49 CFR part 171)
shall not take place in a lock or any part
of the Soo Locks approach canals from
the outer end of the east center pier to
the outer end of the southwest pier.

(ii) Approaching. Whenever a tank
vessel is approaching the Soo Locks and
within the limits of the lock piers (outer
ends of the southwest and east center
piers) either above or below the locks,
no other vessel will be released from the
locks in the direction of the approaching
tank vessel until the tank vessel is
within the lock chamber or securely
moored to the approach pier. Whenever
a tank vessel is within a Soo Lock
Chamber, the tank vessel will not be
released from the lock until the channel
within the limits of the lock piers either
above or below the lock, in the direction
of the tank vessel, is clear of vessels or
vessels therein are securely moored to
the approach pier. This limits
movement to a single vessel whenever
a tank vessel is within the limits of the
lock piers either above or below the
locks. Tank vessels to which the above
applies include those vessels carrying
fuel oil, gasoline, crude oil or other
flammable liquids in bulk, including
vessels that are not gas free where the
previous cargo was one of these liquids.

(iii) Lock parks. Except as provided in
paragraph (b)(5) of this section, tankers
with any type cargo will be permitted to
transit the MacArthur Lock when the
locks park is closed. The exact dates and
times that the park is closed varies, but
generally these periods are from
midnight to 6:00 a.m. June through
September with one or two hour closure
extensions in the early and late seasons.
Tankers carrying non-combustible
products that will not react hazardously
with water or tankers that have been
purged of gas or hazardous fumes will
be allowed to transit the MacArthur
Lock when the park is open.

(5) All vessels carrying explosives are
prohibited from transiting the U.S.
Locks.

* * * * *

Dated: January 4, 2001.
Approved.

Alfred H. Foxx,

Colonel, U.S. Army Executive Director for
Civil Works.

[FR Doc. 01-1752 Filed 1-22—-01; 8:45 am]
BILLING CODE 3710-NL-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2

[ET Docket No. 00-258, RM—9911, RM—9920,
FCC 00-455]

New Advanced Wireless Services

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document explores the
possible use of frequency bands below
3 GHz to support the introduction of
new advanced wireless services,
including third generation (“3G”’) as
well as future generations of wireless
systems. Advanced wireless systems
could provide, for example, a wide
range of voice, data, and broadband
services over a variety of mobile and
fixed networks. By these actions, we
initiate proceedings to provide for the
introduction of new advanced wireless
services to the public, consistent with
our obligations under section 706 of the
1996 Telecommunications Act, and
promote increased competition among
terrestrial services.

DATES: Comments must be submitted on
or before February 22, 2001, and reply
comments on or before March 9, 2001.

FOR FURTHER INFORMATION CONTACT:
Rodney Small, Ira Keltz, or Geraldine
Matise, Office of Engineering and
Technology, (202) 418-2452, (202) 418—
0616, or (202) 418-2322, respectively;
internet: rsmall@fcc.gov, ikeltz@fcc.gov,
or gmatise@fcc.gov, respectively.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, ET Docket No.
00-258, FCC 00-455, adopted December
29, 2000, and released January 5, 2001.
The full text of this decision is available
on the Commission’s Internet site, at
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center, Room CY-A257, 445 12th Street,
SW, Washington, DC, and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Service, Inc., (202) 857—
3800.

Summary of Notice of Proposed Rule
Making

1. In November 1999, the Commission
issued a Policy Statement, in which we
set forth guiding principles for our
spectrum management activities in the
new millennium and discussed
reallocating several bands for new
advanced mobile and fixed
communications services. In developing

the allocation proposals presented
below, we have been guided in large
measure by the principles set forth in
our Policy Statement, 14 FCC Rcd 19868
(1999). We are proposing a flexible
allocation approach for the provision of
advanced wireless services. As
indicated in the Policy Statement, a
flexible allocation approach will allow
licensees freedom in determining the
services to be offered and the
technologies to be used in providing
those services. This flexibility will
allow licensees to make the most
efficient use of their assigned
frequencies in response to market
forces.

2. The fundamental issues in this
proceeding are the amount of additional
spectrum that should be made available
for use by new advanced mobile and
fixed services, including 3G systems,
and the frequency bands in which this
spectrum should be located. The
International Telecommunication Union
(“ITU”) has identified a number of
frequency bands that could be used for
advanced mobile and fixed
communications services, including 3G
systems. Some of these bands already
are used in the United States for first or
second generation wireless systems that
may transition to advanced wireless
systems over time. Consequently, this
NPRM will focus primarily on
additional frequency bands for possible
use by advanced mobile and fixed
systems, including two frequency bands
that are not currently available for non-
Federal Government use. We have
included these bands in our analysis in
order to develop a complete record on
all possible frequency bands for new
advanced mobile and fixed systems. We
expect that the record developed in
response to this NPRM will inform our
decisions on the amount of spectrum to
allocate or designate from each
candidate band for advanced wireless
systems.

A. Service Requirements

3. We request comment on a variety
of issues regarding the introduction of
advanced wireless services, including:
the types of services likely to be offered
and the time period over which they
would be introduced; the technical
standards for systems likely to be
deployed (e.g., data rates, modulation
techniques); the ability to transition
existing systems to advanced systems;
and steps to facilitate global or regional
roaming. We request comment on how
much additional spectrum will be
needed to satisfy unmet and projected
mobile requirements such as toll-quality
voice, high-speed data including
Internet and other multimedia

applications, and full-motion video.
What size spectrum blocks would be
appropriate to implement advanced
wireless systems? What is the minimum
spectrum block size needed? When will
additional spectrum be needed? We
note that whether spectrum is clear,
shared, or segmented may impact the
amount of spectrum required, and the
amount of spectrum that may be made
available. Commenters should be
mindful that the total amount of
spectrum and the size of spectrum
blocks will affect the amount of
competition that could be introduced in
the provision of advanced wireless
services.

B. Spectrum Requirements

4. In this proceeding, we believe that
it is prudent to explore the possible use
of several frequency bands that could be
used for advanced wireless systems. We
believe in this way we can ensure that
the spectrum needs for advanced
services, such as 3G, can best be met.
We first explore the possible use of
frequency bands already being used by
cellular and PCS systems and other
spectrum that will soon be available for
additional mobile and fixed service use.
We then explore the possible use of five
additional frequency bands for
advanced wireless systems. We propose
to allocate for mobile and fixed services
the 1710-1755 MHz band that was
designated for reallocation from Federal
Government to non-Federal Government
use under two statutory directives, the
1993 Omnibus Budget Reconciliation
Act (“OBRA-93") and the Balanced
Budget Act of 1997 (“BBA-97"). Next,
we seek comment on providing mobile
and fixed service allocations for the
1755-1850 MHz band, if spectrum in
the band is made available for non-
Federal Government use, with some
continued Federal use. Next, we
propose to designate advanced mobile
and fixed service use of the 2110-2150
MHz and 2160-2165 MHz bands that
were identified for reallocation under
the Commission’s 1992 Emerging
Technologies proceeding. Finally, we
seek comment on various approaches
for the 2500-2690 MHz band.

5. We also solicit comment on several
options for pairing these frequency
bands. Although our options do not
exhaust the range of all possible
spectrum options, we believe that
asking for comment on specific options
will help focus the record. We also
solicit comment on other possible
arrangements and pairing options across
all of the bands discussed in the NPRM.
In soliciting comment on these options,
we tentatively conclude that we should
not reserve any spectrum exclusively for
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advanced wireless systems, but rather
should make additional spectrum
available generally for mobile and fixed
use as proposed in our November 1999
Policy Statement. We believe that
reserving spectrum in the United States
exclusively for 3G mobile is not the best
approach and that the determination of
the best use of these bands should be
left to market forces. Finally, we note
that we recently adopted a Policy
Statement, 15 FCC Rcd 80367 (2000),
and a Notice of Proposed Rule Making,
15 FCC Rcd 81475 (2000) on secondary
markets, in which we recognized that a
functioning system of secondary
markets could increase the amount of
spectrum available to prospective users,
uses, and to new wireless technologies
by making more effective use of
spectrum already assigned to existing
licensees. The deployment of advanced
wireless services in some of the
frequency bands described below could
be facilitated by the introduction of
increased flexibility and other features
designed to encourage secondary
markets for spectrum in these bands.

(a) Currently Allocated Spectrum

6. As noted in the NPRM, the ITU has
identified for possible 3G systems
several frequency bands, portions of
which in the United States
(approximately 210 megahertz of
spectrum) are already allocated or in use
for Mobile and Fixed services. The 806—
960 MHz and the 1850-1910/1930-1990
MHz bands, which are currently used by
cellular, Specialized Mobile Radio, and
broadband Personal Communications
services, may eventually be transitioned
for use by advanced wireless systems. In
addition, approximately 70 megahertz of
spectrum that is already allocated for
Mobile and Fixed services and could be
used to deploy new advanced wireless
systems has yet to be auctioned in many
parts of the country. Approximately 40
megahertz of new spectrum is in the
1850-1910/1930-1990 MHz bands, and
approximately 30 megahertz of new
spectrum is in the 746—806 MHz band,
which was recently allocated for fixed
and mobile services. We seek comment
on the potential use of these bands for
deploying advanced wireless systems.
Commenters should address when
advanced wireless systems could be
deployed in this spectrum; how much
spectrum in these bands could be used
for advanced wireless systems; any
regulatory impediments for using this
spectrum for advanced wireless
systems; the impact of using these bands
on global roaming, harmonization and
economies of scale; and any other
considerations relevant to deploying

advanced wireless systems in this
spectrum.

(b) Additional Candidate Spectrum

7. We seek comment on the potential
use of the bands below for deploying
advanced wireless systems. In addition
to the specific proposals below,
commenters should address how much
spectrum in these bands could be used
for advanced wireless systems; when
advanced wireless systems could be
deployed in this spectrum; any
regulatory impediments for using this
spectrum for advanced wireless
systems; the impact of using these bands
on global roaming, harmonization and
economies of scale; and any other
considerations relevant to deploying
advanced wireless systems in this
spectrum.

(1) 1710-1755 MHz

8. This band is allocated in Region 2
on a primary basis to the Fixed and
Mobile Services. The band in the United
States is currently used by the Federal
Government for point-to-point
microwave communications, military
tactical radio relay, airborne telemetry,
and precision guided munitions. The
National Telecommunications and
Information Administration (“NTIA”)
identified this spectrum for transfer to
the Commission for mixed use, effective
in 2004, to satisfy the requirements of
the OBRA-93. As required under
OBRA-93, all microwave
communication facilities in the 1710—
1755 MHz band that are operated by
Federal power agencies will continue to
operate and must be protected from
interference. A list of exempted Federal
power agency microwave systems is
presented in the 1995 NTIA Spectrum
Report. Additionally, 17 Department of
Defense sites must also be protected
indefinitely for continued military use.
BBA-97 requires this spectrum to be
assigned for commercial use by
competitive bidding, with the auction to
commence after January 1, 2001.
According to the NTIA report issued in
response to OBRA—93, non-exempt
Federal Government incumbents do not
have to vacate the band until January
2004 and are entitled to compensation
for relocation to another band.

9. We propose that the 1710-1755
MHz band be allocated for mobile and
fixed services on a co-primary basis.
This would allow this band to be used
for the introduction of new advanced
mobile and fixed communications
services, including 3G systems. We seek
comment on this proposal.

10. We recently adopted a Notice of
Proposed Rulemaking (Notice) in ET
Docket No. 00-221, FCC 00-395,

adopted November 1, 2000, and released
November 20, 2000, that proposes to
reallocate 27 megahertz of spectrum
transferred from Federal Government
use for non-Government services. As
stated in that Notice, the Strom
Thurmond National Defense
Authorization Act for Fiscal Year 1999
(“NDAA-99”) provides for mandatory
reimbursement of Government spectrum
users in the 1710-1755 MHz band, as
well as reimbursement of Government
spectrum users when future actions lead
to the relocation of a Federal
Government station. Specifically,
NDAA-99 provides that any
Government entity on such spectrum
that is to be relocated proposes to
relocate itself, shall notify NTIA of the
marginal costs anticipated to be
incurred in relocation or modifications
necessary to accommodate prospective
non-Government licensees. NTIA is
directed in turn to notify the
Commission of such costs before the
auction concerned, and the Commission
must then notify potential bidders prior
to the auction of the estimated
relocation or modification costs based
on the geographic area covered by the
proposed licenses. Further, NDAA-99
required any new licensee benefiting
from Government station relocation to
compensate the Government entity in
advance for relocation or modification
costs. Such compensation may take the
form of a cash payment or in-kind
compensation.

11. As we noted in the Notice in ET
Docket No. 00-221, statutory authority
is conferred on NTIA and the
Commission to promulgate rules
governing relocation for new licensees
seeking to relocate Federal Government
entities. In that rulemaking proceeding,
we proposed the Commission’s
relocation procedures for the transfer
spectrum at issue in that proceeding and
coordinated those proposals with NTIA.
NTIA will conduct a rulemaking
proceeding in the near future regarding
relocation rules for Federal Government
incumbents, and we will work jointly to
establish an overall relocation policy.
The proposals we have made in ET
Docket No. 00-221 apply equally to the
1710-1755 MHz band, and thus we
propose to apply to the 1710-1755 MHz
band the same relocation procedures
that are ultimately adopted in ET Docket
No. 00-221. We seek comment on this
proposal.

12. As noted above, there will be
continuing permanent and temporary
use of the 1710-1755 MHz band by
Federal users. We request comment on
the effect of advanced mobile and fixed
operations on Federal incumbents, and
vice versa, in the band. Finally, we
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request comment on potential mitigating
techniques to protect incumbent Federal
users of this band.

(2) 1755-1850 MHz

13. This band is allocated in Region
2 on a primary basis to the Fixed and
Mobile Services, and to the space
operation service (Earth-to-space) and
space research service (Earth-to-space)
by footnote S.5386. The 1755-1850 MHz
band is currently used by the Federal
Government for four main functions.
Those functions are space telecommand,
tracking, and control (“TT&C,” or space
operations); medium capacity fixed
microwave services; tactical radio
battlefield networks; and aeronautical
mobile applications, including
telemetry, video, target scoring systems,
and precision munitions. As noted
above, NTIA is studying the possible
use of the 1755-1850 MHz band for
advanced wireless systems. If spectrum
in the 1755-1850 MHz band ultimately
is made available for non-Federal
Government use, we seek comment on
allocating the spectrum for mobile and
fixed services on a co-primary basis.
This would allow the spectrum to be
used for the introduction of new
advanced mobile and fixed
communications services, including 3G
systems.

14. In addressing our allocations for
this band, commenters should take into
consideration the NTIA Interim Report
on the current use of and potential for
co-frequency sharing or reallocation of
the band. The NTIA Interim Report
states that Federal Government use of
the band encompasses several different
types of use, and that electromagnetic
compatibility analyses indicate
potentially serious sharing problems
between 3G systems and Federal
Government systems, particularly
uplink satellite control, military
radiorelay, and air combat training
systems. The NTIA Interim Report
presents two possible segmentation
options: (1) pairing two 45 megahertz
segments within the 1710-1850 MHz
band for 3G systems, e.g., 17101755
MHz (handsets) and 1805-1850 MHz
(base stations), and (2) pairing
approximately 80 megahertz of
spectrum in the 1710-1790 MHz band,
which would be made available for 3G
systems (handsets) in phases, with
spectrum above 2110 MHz (base
stations). The band is undergoing
further study, with a Final Report that
will consider relocation options
scheduled to be released in March,
2001.

15. As discussed in the NPRM,
NDAA-99 provides for mandatory
reimbursement of Federal Government

spectrum users when future actions lead
to the relocation of a Federal station.
NDAA-99 therefore pertains to the
1755—-1850 MHz band. Additionally, the
National Defense Authorization Act of
2000 (NDAA-2000) sets certain
conditions before the Department of
Defense surrenders use of a band of
frequencies in which it is a primary
user. The proposals we have made in ET
Docket No. 00-221 concerning
relocation procedures, discussed above,
apply equally to the 1755-1850 MHz
band. We thus seek comment on
applying to the 1755-1850 MHz band
the same relocation procedures that are
ultimately adopted in ET Docket No.
00-221.

16. If spectrum in the 1755-1850 MHz
band is made available for advanced
wireless systems, account would have to
be taken of some Federal uses that will
continue into the foreseeable future.
Accordingly, we request comment on
the effect of continuing permanent and
temporary use of that band by Federal
incumbents on potential advanced
mobile and fixed use of the band. If
incumbent users had to be relocated, we
request comment on how those users
could be accommodated in other
frequency bands. In particular, we
request that commenters identify which
frequency bands could accommodate
incumbent Federal Government
services.

(3) 2110-2150 MHz and 2160-2165
MHz

17. These bands, which are allocated
in Region 2 on a primary basis to the
Fixed and Mobile Services, have been
used in the United States for a variety
of services. These bands were identified
by the Commission in 1992 for
reallocation to services using new and
innovative technologies under its
Emerging Technologies proceeding. In
November 1998, the Commission
proposed that portions of the 2110-2200
MHz band be reallocated as follows: the
2110-2150 MHz band would be
allocated to the Fixed and Mobile
Services for assignment by competitive
bidding, the 2160-2162 MHz band
would be allocated for shared use by the
Multipoint Distribution Service
(“MDS”’) and Instructional Television
Fixed Service (“ITFS”) and fixed
microwave use, and the 2162-2165 MHz
band would be allocated for fixed and
mobile emerging technologies. In its
1999 Policy Statement, the Commission
stated its intention to initiate a separate
proceeding to propose using these bands
for advanced mobile and fixed
communication services. BBA-97
requires reallocation of the 2110-2150
MHz band and assignment by

competitive bidding by September 30,
2002.

18. Currently, these bands are used
primarily for non-Federal Government
Fixed and Mobile services licensed
under either the Fixed Microwave
Service in Part 101 of the Commission’s
Rules or the Public Mobile Services
under Part 22 of the Commission’s. We
note that many of the stations were
licensed subsequent to the Emerging
Technologies First Report and Order, 57
FR 49020, October 29, 1992, and have
secondary status. Additionally, licenses
of stations with primary status that
made major modifications were
converted to secondary status.

19. The 2110-2150 MHz and 2160-
2165 MHz bands are currently allocated
to the Fixed, Mobile, and Space
Research (Deep Space) services. We are
not proposing to change this allocation.
Instead, we are proposing that
incumbent users of these bands
(excluding the Space Research service)
be relocated, if necessary, and the band
be designated for the provision of
advanced mobile and fixed
communications services. We seek
comment on this proposal.

20. In the 2110-2150 MHz and 2160—
2165 MHz bands, fixed microwave
service incumbents are entitled to
compensation for relocation to other
frequency bands under the policies
adopted in the Emerging Technologies
proceeding for incumbent fixed users in
the frequency bands reallocated for
broadband PCS (see 47 CFR §101.69—
§101.81 and § 101.99). Specifically,
fixed microwave service incumbents are
entitled to compensation for relocation
of any links that may pose an
interference threat to new fixed or
mobile system licensees, including all
engineering, equipment, site, and FCC
fees. Also, the new licensees must
complete all activities necessary for
implementing the replacement facilities,
including engineering and cost analysis
of the relocation procedures, and must
test the new facilities to ensure
comparability with the existing
facilities. We note that the Commission
recently modified some of the relocation
procedures for incumbent Fixed users at
2165-2200 MHz in order to
accommodate the entry of the MSS in
that band (see Second Report and Order
and Second Memorandum Opinion and
Order in ET Docket No. 95-18, 15 FCC
Red 12315 (2000), recon. pending,
petition for review pending), 65 FR
48174, August 7, 2000 and 65 FR 60382,
October 11, 2000. Because channels at
2165-2200 MHz are paired with
spectrum at 2115-2150 MHz, we also
adopted a new procedure on
reimbursement of relocation costs that
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will apply to those paired links at issue
in this proceeding that are relocated as
a result of MSS entry in the higher band.
The new procedure takes into account
that different new licensees may be
responsible for relocating each half of a
channel pair for a given incumbent
licensee. Consequently, it is possible
that a new entrant in the 2110-2150
MHz band could be assigned spectrum
that would have two sets of relocation
procedures in effect.

21. We thus propose to use the
modified relocation procedures (i.e.,
those designated for fixed microwave
service incumbents in the 2165-2200
MHz and 2115-2150 MHz bands) for
any incumbent user of the 2110-2150/
2160-2165 MHz bands, including MDS
entities at 2160-2162 MHz. We seek
comment on this proposal. We also
invite comment from MDS/ITFS
licensees on the current and planned
use of the MDS channels 1, 2, and 2a in
the 2150-2162 MHz band. Because the
2150-2162 MHz spectrum was not the
focus of the FCC Interim Report, we ask
the MDS/ITFS licensees to discuss the
use of those channels in their business
plans in conjunction with the channels
in the 2500-2690 MHz band. In
particular, we ask MDS/ITFS licensees
what effect reallocation or relocation of
the 2150-2162 MHz band would have
on their current and planned use of the
spectrum. We also invite comment from
other interested parties on the current
and future use of the 2150-2160 MHz
band since this band is adjacent to the
2110-2150 MHz and 2160-2165 MHz
bands.

22. In the Emerging Technologies
proceeding, we reallocated the 4 GHz, 6
GHz, 10 GHz, and 11 GHz microwave
bands to provide that private and
common carrier fixed wireless users,
and fixed satellite users, where
appropriate, would each have co-
primary status. This action was taken to
provide spectrum relocation options to
incumbent users. We realize that this
action was taken over seven years ago
and spectrum use has changed since
that time. Additionally, because
spectrum coordination is accomplished
by industry, we are not in a position to
determine the number of frequency
coordination conflicts that arise when
new stations are proposed in any of
these frequency bands. However, we
believe that many of the incumbents in
the 2110-2150 MHz and 2160-2165
MHz bands can be accommodated in the
4 GHz, 6 GHz, 10 GHz, and 11 GHz
bands. Additionally, we note that
relocation is not strictly a spectrum
issue. Incumbents can be relocated
using other mediums, such as fiber, and
our relocation policies take this factor

into consideration in allowing for the
provision of comparable facilities. We
seek comment on the various relocation
options that exist for incumbents in the
affected bands.

23. Finally, we note that the 2110—
2150 MHz bands must be auctioned by
September 30, 2002. Due to similarities
in allocation, usage, and current
licensing, we propose to auction the
2160-2165 MHz band in this same
timeframe. We request comment on this
proposal.

(4) 2500-2690 MHz

24. This band is allocated in Region
2 on a primary basis to the Fixed, Fixed
Satellite, Mobile except aeronautical
mobile, and Broadcasting-Satellite
Services. In the United States, this band
is allocated to the Fixed service and is
used primary by two non-Federal
Government services, Multichannel
MDS and ITFS. There are currently
thirty-one 6 megahertz channels and
one 4 megahertz channel, or 190 MHz
of spectrum, allocated to MDS and ITFS
in this band. About 2,500 MDS licensees
transmit programming from one or more
fixed stations, which is received by
multiple receivers at various locations.
ITFS stations are licensed on a site
specific basis as was MDS originally.
However, in 1996, the Commission
awarded one geographic MDS license in
each of 487 Basic Trading Areas. In
general, the ITFS channels are grouped
at the lower end of the band from 2500-
2596 MHz and the MDS channels
occupy the 2596—-2660 MHz portion of
the band. The remaining ITFS and MDS
channels are interleaved in the portion
of the band above 2660 MHz. MDS and
ITFS operators typically operate in a
symbiotic relationship, with MDS
operators providing funding used by
ITFS licensees for their educational
mission in exchange for the extra
channel capacity needed to make MDS
systems viable. Today, most ITFS
licensees lease excess capacity to MDS
operators.

25. The FCC Interim Report
considered three band segmentation
plans that could provide 90 megahertz
of spectrum for advanced mobile and
fixed communications systems while
retaining 100 megahertz of spectrum for
ITFS/MDS. The Interim Report
concluded that large separation
distances between 3G and ITFS/MDS
systems are needed to allow co-channel
sharing. The Interim Report also found
that there are few geographic areas
where incumbent systems are not
operating, and that segmenting the band
would raise technical and economic
difficulties for incumbents, especially in
their ability to provide service to rural

areas. The band is undergoing further
study, with a Final Report that will
consider relocation options scheduled
to be released in March, 2001. We
request comment on all aspects of the
FCC Interim Report.

26. If spectrum in this band is made
available for advanced wireless systems,
we seek comment on allocating the
spectrum for Mobile and Fixed services
on a co-primary basis. An allocation for
Mobile service would allow for
additional flexibility in the use of this
band, allowing the spectrum to be used
for the introduction of new advanced
mobile and fixed communications
services, including 3G systems.

27. We also invite comment on the
public interest costs and benefits of
adding a mobile allocation to these
bands without any mandatory
relocation. Consistent with our
secondary markets initiative, are there
any steps that the FCC should take to
facilitate a secondary market in these
bands to allow them to evolve to their
highest valued use, whether that be
fixed broadband, mobile applications, or
some other use? Could current ITFS/
MBDS licensees reorganize their systems
to continue providing current services
and also offer new mobile services on a
competitive basis with other wireless
system providers, such as cellular or
PCS? Could a portion of this spectrum
be made available to new entities? If so,
which portion of the band and how
much spectrum could be made
available? How would reallocation of a
portion of this band affect MDS
operations at 2150-2160/2162 MHz
band? We invite ITFS licensees to
discuss whether adding a Mobile service
allocation in the 2500-2690 MHz band
would be beneficial to educators and, if
so, how such operations could be
utilized in an educational context. We
also ask ITFS licensees to comment on
what effect, if any, reallocation or
relocation will have on their distance
learning programs and overall
educational mission. We also invite
MDS licensees to discuss whether
adding a mobile service allocation in the
2500-2690 MHz band would be
beneficial to their plans for use of the
band. In addressing these issues,
commenters should take into
consideration that 66 megahertz of this
band has already been auctioned to
MBDS licensees and that the current
MDS/ITFS sharing and leasing
arrangements in this band are complex.

28. If a portion of this band were to
be made available for advanced services
and incumbent users had to be
relocated, we request comment on how
incumbent users could be
accommodated in other frequency
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bands. In particular, we request that
commenters identify which frequency
bands could accommodate incumbent
MDS/ITFS services. If a portion of this
band were made available for advanced
services, either through reallocation or
relocation, we seek comment on
applying to incumbent users in this
band the same relocation procedures
that we decide to apply to incumbent
users in the 2110-2150 MHz and 2160—
2165 MHz bands. In particular, we
request that commenters provide
information about the type and the
amount of costs to relocate incumbent
MDS/ITFS operations. For example,
could equipment be retuned or would
facilities need to be replaced? What
would be the cost to retune or replace
equipment? We expect to rely on some
of the information filed in response to
this Notice in conducting the second
phase of the study on the 2500-2690
MHz band, which will focus on
relocation options and the costs and
benefits of such action.
(5) Pairing Options

29. We recognize that the optimal use
of the 1710-1755 MHz, 1755-1850
MHz, 2110-2150 MHz, 2160-2165 MHz,
and 2500-2690 MHz bands for
introducing advanced mobile and fixed
services may be achieved by pairing
these bands with one another or with
other spectrum that has been identified
for these services. As a way to focus this
discussion, we solicit comment on
several possible band pairing schemes,
including those discussed in the FCC
Interim Report. When evaluating pairing
options, commenters should specify
how much spectrum they believe will
be required for advanced mobile and
fixed communications systems from
each band in each option addressed; the
time period in which spectrum in the
paired bands could be made available
and whether those time periods are
consistent with deployment plans; and
whether the separation distance
between the paired bands would impair
the economical development of duplex
equipment. Commenters also should
address the following topics: the
potential for sharing or segmenting the
frequency bands to facilitate the
implementation of advanced wireless
systems; whether reallocation or
relocation of incumbent users may be
needed; and the identification of
frequency bands to accommodate
incumbent users that would have to be
relocated.

Initial Final Regulatory Flexibility
Analysis

30. As required by the Regulatory
Flexibility Act (“RFA”), the

Commission has prepared this Initial
Regulatory Flexibility Analysis
(“IRFA”) of the possible significant
economic impact on small entities by
the policies and rules proposed in this
NPRM. Comment is requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
NPRM. The Commission will send a
copy of the NPRM, including this IRFA,
to the Chief Counsel for Advocacy of the
Small Business Administration. See 5
U.S.C. 603(a).

Need for, and Objectives of, the
Proposed Rules

31. The NPRM proposes the possible
use of several frequency bands that
could be used for advanced wireless
communications systems, and solicits
comments on various pairing options for
those bands. The objective of these
proposed actions is to allocate spectrum
that could be used to provide a wide
range of voice, data, and broadband
services over a variety of mobile and
fixed networks.

Legal Basis

32. The proposed action is authorized
under Sections 4(i), 7(a), 303(c), 303(f),
303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a),
303(c), 303(1), 303(g), and 303(r).

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules May Apply

33. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted. The
Regulatory Flexibility Act defines the
term ‘“‘small entity” as having the same
meaning as the terms “small business,”
“small organization,” and ‘“‘small
business concern’ under section 3 of
the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

34. A small organization is generally
“any not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”
Nationwide, as of 1992, there were
approximately 275,801 small
organizations. The definition of ““small
governmental jurisdiction” is one with
populations of fewer than 50,000. There
are 85,006 governmental jurisdictions in
the nation. This number includes such
entities as states, counties, cities, utility
districts and school districts. There are

no figures available on what portion of
this number has populations of fewer
than 50,000. However, this number
includes 38,978 counties, cities and
towns, and of those, 37,556, or 96
percent, have populations of fewer than
50,000. The Census Bureau estimates
that this ratio is approximately accurate
for all government entities. Thus, of the
85,006 governmental entities, we
estimate that 96 percent, or about
81,600, are small entities that may be
affected by our rules. Nationwide, there
are 4.44 million small business firms,
according to SBA reporting data. The
applicable definition of small entity is
the definition under the SBA rules
applicable to radiotelephone (wireless)
companies. This provides that a small
entity is a radiotelephone company
employing no more than 1,500 persons.
According to the Bureau of the Census,
only 12 radiotelephone firms from a
total of 1,178 such firms that operated
during 1992 had 1,000 or more
employees; therefore, at least 1,166
radiotelephone firms in 1992 had 1,500
or fewer employees. We are unable at
this time to quantify the specific impact
of our proposals on these firms, but
invite comment on this issue.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

35. This item deals only with the
possible use of frequency bands below
3 GHz to support the introduction of
new advanced wireless services, and
does not propose service rule. Thus, the
item proposes no new reporting,
recordkeeping, or other compliance
requirements.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

36. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. We considered
proposing spectrum for the mobile-
satellite service in the 2500-2520/2670-
2690 MHz bands, as requested by the
Satellite Industry Association, but
rejected that alternative for technical
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reasons and because the MSS already
has access to a significant amount of
spectrum below 3 GHz. We believe that
our proposal to explore the possible use
of several frequency bands that could be
used to provide a wide range of voice,
data, and broadband services over a
variety of mobile and fixed networks
may provide new opportunities for
small entities. We request comment on
alternatives that could minimize the
impact of this proposed action on small
entities.

Federal Rules that May Duplicate,
Overlap, or Conflict With the Proposed
Rules

37. None.

Ordering Clauses

38. Pursuant to the authority
contained in sections 1, 4(i), 7(a), 301,
303(c), 303(f), 303[g), 303(r), 308, and
309(j) of the Communications Act of
1934, as amended, 47 U.S.C. sections
151, 154(i), 157(a), 301, 303(c), 303(f),
303(g), 303(r), 308, and 309(j), this
Notice of Proposed Rulemaking Is
Adopted.

39. The petition filed by the Cellular
Telecommunications Industry
Association, RM—9920, Is Granted to the
extent consistent with the terms of the
Notice of Proposed Rulemaking.

39. The petition filed by the Satellite
Industry Association, RM—-9911, Is
Denied.

40. The Commission’s Consumer
Information Bureau, Reference
Information Center, Shall Send a copy
of this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, in a report to
Congress pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996, see 5 U.S.C. 801(a)(1)(A); and
shall also send a copy of the Notice of
Proposed Rulemaking, including the
Initial Regulatory Flexibility Analysis,
to the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 2

Communications equipment, Radio,
Table of frequency allocations.
Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 01-1758 Filed 1-22—-01; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 90
[ET Docket No. 00—221; FCC 00-395]

Reallocation of 27 MHz of Spectrum

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document proposes to
reallocate a total of 27 megahertz of
spectrum transferred from Federal
Government use for non-Government
services pursuant to the Omnibus
Budget Reconciliation Act of 1993 and
the Balanced Budget Act of 1997. These
actions and proposals will benefit
consumers by permitting and
encouraging the introduction of new
wireless technologies. This document
also proposes procedures for the
reimbursement of Federal incumbents
for relocation pursuant to statutory
requirements.

DATES: Comments must be submitted on
or before February 22, 2001, and reply
comments on or before March 26, 2001.
ADDRESSES: All filings must be sent to
the Commission’s Secretary, Magalie
Roman Salas, Office of Secretary,
Federal Communications Commission,
445 12th Street, SW., TW-A325,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring, Office of Engineering and
Technology, (202) 418-2450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, ET Docket 00—
221, FCC 00-395, adopted November 1,
2000, and released November 20, 2000.
The full text of this Commission
decision is available on the
Commission’s Internet site, at http://
www.fcc.gov. It is also available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s duplication contractor,
International Transcription Service,
(202) 857-3800, 1231 20th Street, NW.,
Washington, DC 20036. Comments may
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html, or by e-mail to ecfs@fcc.gov.

Summary of the Notice of Proposed
Rule Making

1. The Notice of Proposed Rule
Making (“NPRM”) proposes to allocate
a total of 27 megahertz of spectrum from
the 216—220 MHz, 1390-1395 MHz,
1427-1429 MHz, 1429-1432 MHz,

1432-1435 MHz, 1670-1675 MHz, and
2385-2390 MHz bands transferred from
Government to non-Government use
pursuant to the provisions of the
Omnibus Budget Reconciliation Act of
1993 (OBRA-93) and the Balanced
Budget Act of 1997 (BBA-97). These
seven bands have a variety of
continuing Government protection
requirements and incumbent
Government and non-Government uses.
Despite these constraints and the
relatively narrow bandwidth contained
in each of the bands, we believe that the
proposals presented will foster a variety
of potential applications in both new
and existing services. The transfer of
these bands to non-Government use
should enable the development of new
technologies and services, provide
additional spectrum relief for congested
private land mobile frequencies, and
fulfill our obligation as mandated by
Congress to assign this spectrum for
non-Government use. The NPRM also
requests comments on procedures for
the reimbursement of relocation costs
incurred by incumbent Federal
Government users as mandated by the
National Defense Authorization Act of
1999. Of the bands considered in this
proceeding, the 216—220 MHz, 1432—
1435 MHz, and 2385-2390 MHz bands
are subject to competitive bidding and
reimbursement of Federal incumbents.

216-220 MHz Band

2. We propose to allocate the 216-220
MHz band generally to the fixed (FS,
Base Station Only) and mobile services
(MS, except aeronautical mobile) on a
co-primary basis. We further propose to
require that any MS licensees that may
be licensed in the band use the 216-218
MHz segment for base station transmit
and the 218-220 MHz segment for
mobile station transmit, in order to
minimize the likelihood of interference
to television channel 13 reception. As
requested by NTIA, we also propose to
remove the Wildlife and Ocean Tracking
allocation from this band. We request
comment on these proposals. The 216—
220 MHz band is heavily encumbered
by incumbent services. Because of the
limited Government use of the band,
there is relatively little new capacity,
which is likely to be made available by
vacation of the band by Government
operations. Given the significant
constraints on additional use of the
216—220 MHz band, however, it is
unclear how this band might
accommodate additional services and
how we might further assign licenses in
this spectrum. Accordingly, we invite
comment on how we should proceed.
We also invite comment on our tentative
conclusion that we have fulfilled the
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requirement of BBA-97 to assign
licenses in the 216—220 MHz band
consistent with Section 309(j) of the
Communications Act.

3. We request comment on the best
way to continue the viability of
incumbent, non-Government services in
the band, if we were to license new
primary services. We seek to avoid any
detrimental impact on the many
valuable incumbent services operating
in this spectrum, including auditory
assistance devices, the LPRS, the
Amateur Service, and telemetry. We
invite comment as to whether any of the
existing secondary services operating in
this spectrum should be elevated to
primary status. For those entities
proposing new services, we also request
recommendations for technical and
service rules, such as geographic service
area, transmitter output power and out-
of-band emissions, which may be
appropriate for any new services.

1.4 GHz Band

4. We address the 13 megahertz of
spectrum in the four segments at 1390—
1395 MHz, 1427-1429 MHz, 1429-1432
MHz, and 1432-1435 MHz bands
collectively as the ““1.4 GHz spectrum.”
Several options for band pairing or
allocation of multiple bands in this
spectrum have been presented to us. We
believe that it may be possible to
combine some of these bands to
maximize the potential services that can
be provided to the public. We note that
there is insufficient spectrum available
to accommodate all of the petitions and
requests before the Commission for the
spectrum at 1.4 GHz. Our objective is to
ensure that the available spectrum is put
to the best use and that this spectrum is
allocated consistent with the spectrum
management principles set forth in our
Spectrum Policy Statement. We invite
comment on how we should allocate the
1.4 GHz spectrum to achieve this goal,
given the requests that have been
submitted. To facilitate meaningful
comment, we have present the
proposals submitted as well as several
additional options for the allocation of
the 1.4 GHz spectrum, see paragraphs 24
through 37 of the NPRM. We request
comment on the options, and on any
other possible allocation schemes for
the 1.4 GHz bands.

5. Parties advocating specific services
for this spectrum are also encouraged to
submit specific suggestions with regard
to service rules to govern these services.
We solicit comment on ways spectrum
for services might be auctioned,
including the license areas and
spectrum blocks. We also request
recommendations for technical rules,
such as power and out-of-band

emissions limits, which may be
appropriate for any new services. In
cases where commenters advocate
allocating additional spectrum for
current services, we seek comment on
whether we should adopt new rules for
these bands, or simply extend the
current rules to apply to the 1.4 GHz
spectrum. We also solicit comment as to
the Commission rule parts under which
any new services might be regulated.
We request comment on what other
service rules, such as, inter alia,
eligibility and license requirements, we
should adopt for services in the 1.4 GHz
spectrum.

1670-1675 MHz Band

6. We propose to allocate the band to
FS and MS (except aeronautical mobile),
and to adopt technical rules that make
the band usable for a number of
potential services, and other fixed and
mobile services applications. We believe
that an auction of this spectrum may be
the best way to ensure that it is assigned
to the best value use that is consistent
with the protection of co-channel
Government and adjacent-channel radio
astronomy operations.

7. Commenters are requested to
recommend technical rules, with
particular attention to protection of
radio astronomy operations in the
adjacent 1650—1670 MHz band.
Commenters should specify what power
limits they believe would protect
Government and radio astronomy
operations, along with measures they
would recommend to provide the
needed protection. We solicit comment
on license areas and spectrum blocks.
We also solicit comment as to the
Commission rule part or parts under
which new services in this band should
be regulated, and on other service rules
for operations in the band.

2385-2390 MHz Band

8. New licensees will need to protect
grandfathered Government sites from
interference in the 2385-2390 MHz
band. NTIA also notes that commercial
receiver and transmitter standards must
be established to reduce the potential
for mutual interference with airborne
systems operating in the adjacent band.
The Commission has generally refrained
from imposing receiver standards,
preferring to let market forces determine
equipment specifications. We seek
comment on NTIA’s determination that
receiver and transmitter standards are
required. We also request comment on
whether non-Government aeronautical
telemetry for flight testing of piloted and
remotely or automatically controlled
aircraft, missiles, or other components

thereof, exist outside of the 17 sites
identified by NTIA.

9. While the 2385-2390 MHz band is
allocated on a primary basis for both
Government and non-Government
aeronautical telemetry, we are uncertain
of how much of this band is used for
aeronautical telemetry, and of how
many licensees use this service. We seek
comment on the use of this band for
aeronautical telemetry, and how such
use may be preserved as new services
enter the band. Commenters are invited
to address the possibility of moving
aeronautical telemetry to another
spectrum band, reducing its status to
secondary, or providing protection for
telemetry in limited areas of the United
States.

10. We propose to allocate the 2385—
2390 MHz band to FS and MS generally,
and allow flexible use of the band,
within the technical rules we adopt. We
request comment on this proposal,
especially on whether we should
allocate this band more narrowly. We
seek comment on service and auction
rules for the 2385-2390 MHz band.
Commenters are requested to provide
recommendations on power limits, out-
of-band emission limits, and other
technical rules. We also solicit comment
on service rules governing licensing,
service areas, permissible
communications, and what part of our
rules should govern the band. Finally,
we request comment on any other
service rules that commenters think
appropriate for regulating services in the
band. We request that commenters
explain how their proposed rules will
maximize efficiency of use of the band.

Government Incumbents

11. We also propose to effect the
transfer of the 27 megahertz of
Government spectrum identified in this
proceeding by deleting the Government
allocations from the Table of Frequency
Allocations in coordination with NTIA.
We propose to add footnotes to the
Table of Frequency Allocations, noting
that the bands addressed here will
remain allocated to Government
operations until the dates that the
various bands will be transferred. NTIA
has also advised the Commission of
consequential changes to certain
Government footnotes. We request
comment on whether this is the
appropriate method for reflecting the
reallocations proposed in this
proceeding.

12. We specifically seek comment
from Indian Tribal governments. The
Commission is committed to (1)
working with Indian tribes on a
government-to-government basis to
ensure that Indian tribes have adequate
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access to communications services, and
(2) consulting with Tribal governments
prior to implementing any regulatory
action or policy that will significantly
affect tribal governments, their land,
and resources. We welcome the
opportunity to consult with tribal
governments on the issues raised by this
NPRM, and we seek comment both from
tribal governments and other interested
parties on the potential for the spectrum
proposals set forth herein to serve the
communications needs of tribal
communities.

13. We proposed that licensees
planning to construct facilities within a
protection zone be required to submit
data to the Commission to allow
coordination of their facilities. For each
site requiring prior coordination, the
licensee would be required to notify the
Government facility within the
coordination zone, via the Universal
Licensing System (““ULS”), of each
proposed new facility that it planned to
construct, providing technical data
including latitude, longitude, station
type, frequency range, antenna height,
power, and types of emissions.
Licensees would not be permitted to
operate such facilities within the
coordination zone until they obtain a
response from the Commission
indicating that there are no objections
from the Government. We seek
comment on using this same proposed
coordination proposal for the bands
addressed here. We request comment on
this proposal or alternate procedures
that provide the best method for
ensuring protection for these
Government services when new services
begin operations. Commenters are
invited to suggest solutions on these and
any other options they may devise.
Perhaps coordination would be
sufficient to allow new non-Government
operations to share spectrum with
Government operations. Commenters
are specifically requested to address
protection of Government services in
each of the bands at issue here, as we
doubt that a single solution will be the
best method for ensuring maximum
flexibility and utility of the bands, while
at the same time providing the
necessary protection for Government
operations.

14. The Strom Thurmond National
Defense Authorization Act for Fiscal
Year 1999 (NDAA—-99) requires that new
entrants reimburse incumbent Federal
users for the costs of relocation.
Specifically, NDAA-99 required that
“[alny person on whose behalf a Federal
entity incurs costs * * * shall
compensate the Federal entity in
advance for such costs. Such
compensation may take the form of a

cash payment or in-kind compensation.
In the NPRM in paragraphs 60 through
63, we make proposals for how best to
carry out the statutory requirements.
Recognizing important National
Security concerns, separate procedures
are proposed for unclassified and
classified or sensitive Government
facilities. We request comment on these
proposals. Specifically, we seek
comment on what relocation
information is necessary for the FCC to
hold a viable auction and for potential
bidders to formulate bidding strategies.
Commenters are invited to suggest
additional information or information
formats that would be of benefit to them
in determining their bidding strategies.
Commenters should explain how their
suggestions provide the information
necessary for bidders to plan their
strategies and expenditures.

15. In accordance with the provisions
of BBA-97, we propose to require any
new licensee that has relocated a
Government facility to either remedy
any defects of the new facilities, or pay
to relocate the Government facility back
to its original facilities or frequencies in
any case where a Government entity’s
new facilities are not comparable. We
propose to use our existing rules as a
basis for defining comparable facilities
of communications systems. Thus, we
propose to define comparable facilities
of communications systems for
purposes of BBA-97, see paragraphs 64
through 66 of the NPRM.

Initial Regulatory Flexibility Analysis

16. As required by the Regulatory
Flexibility Act (RFA)?! the Commission
has prepared this present Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rules proposed in this Notice of
Proposed Rule Making (NPRM). Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Notice of Proposed Rule Making
provided in paragraph 60 of the NPRM.
The Commission will send a copy of the
Notice of Proposed Rule Making
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
603(a). In addition, the Notice of
Proposed Rule Making and IRFA will be
published in the Federal Register.

1See 5 U.S.C. 603, The RFA, see 5 U.S.C. 601 et.
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996) (CWAAA). Title II of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

A. Need for, and Objectives of, the
Proposed Rules

17. We proposed to allocate a total of
27 megahertz of spectrum from the 216—
220 MHz, 1390-1395 MHz, 1427-1429
MHz, 1429-1432 MHz, 1432-1435 MHz,
1670-1675 MHz, and 2385-2390 MHz,
bands transferred from Government to
non-Government use pursuant to the
provisions of the Omnibus Budget
Reconciliation Act of 1993 and the
Balanced Budget Act of 1997. These
seven bands have a variety of
continuing Government protection
requirements and incumbent
Government and non-Government uses.
Despite these constraints and the
relatively narrow bandwidth contained
in each of the bands, we believe that the
proposals presented will foster a variety
of potential applications in both new
and existing services. The transfer of
these bands to non-Government use
should enable the development of new
technologies and services, provide
additional spectrum relief for congested
private land mobile frequencies, and
fulfill our obligations as mandated by
Congress to assign this spectrum for
non-Government use.

18. This NPRM proposes general
Fixed Service and Mobile Service
allocation for each of the bands
addressed, and asks questions about
other possible allocations. The Notice
also solicits comment on potential
service rules for the services to which
the bands may be allocated.

B. Legal Basis

19. This action is taken pursuant to
Sections 4(i), 7(a), 303(c), 303(f), 303(g),
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. Sections
154(i), 157(a), 303(c), 303(f), 303(g), and
303(r).

C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

20. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted.2 The
RFA generally defines the term ““small
entity’”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘““small governmental
jurisdictions.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act, 15 U.S.C.
632, unless the Commission has
developed one or more definitions that

25 U.S.C. 603(b)(3).
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are appropriate to its activities.? A
“small business concern” is one that: (1)
Is independently owned and operated;
(2) is not dominant in its field of
operation; and (3) meets any additional
criteria established by the Small
Business Administration (‘“SBA’’).4

21. A small organization is generally
“any not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” ®
Nationwide, as of 1992, there were
approximately 275,801 small
organizations.® The definition of “small
governmental jurisdiction” is one with
populations of fewer than 50,000.7
There are 85,006 governmental
jurisdictions in the nation.8 This
number includes such entities as states,
counties, cities, utility districts and
school districts. There are no figures
available on what portion of this
number has populations of fewer than
50,000. However, this number includes
38,978 counties, cities and towns, and
of those, 37,556, or 96 percent, have
populations of fewer than 50,000.° The
Census Bureau estimates that this ratio
is approximately accurate for all
government entities. Thus, of the 85,006
governmental entities, we estimate that
96 percent, or about 81,600, are small
entities that may be affected by our
rules. Nationwide, there are 4.44 million
small business firms, according to SBA
reporting data.10

22. The NPRM proposes to allocate 27
megahertz of spectrum, licenses in some
of which will be assigned by auction,
and licenses in some of which may be
assigned by auctioned. The Notice
proposes very broad allocations of this
spectrum, and asks questions designed
to produce public comment which will
allow the Commission to allocate and
authorize the spectrum to more narrow,
specific services. The Commission has
not yet determined or proposed how
many licenses will be awarded, nor will
it know how many licensees will be
small businesses until auctions, if
required, are held. In addition, at this
point in the proceeding, the
Commission does not know how many

3See 5 U.S.C. 601(3).

415 U.S.C. 632.

5]d. section 601(4).

6 Department of Commerce, U.S. Bureau of the
Census, 1992 Economic Census, Table 6 (special
tabulation of data under contract to Office of
Advocacy of the U.S. Small Business
Administration).

75 U.S.C. 601(5).

81992 Census of Governments, U.S. Bureau of the
Census, U.S. Department of Commerce.

oId.

10 See 1992 Economic Census, U.S. Bureau of the
Census, Table 6 (special tabulation of data under
contract to Office of Advocacy of the U.S. Small
Business Administration).

licensees may partition their license
areas or disaggregate their spectrum
blocks, if partitioning and
disaggregation are allowed. We therefore
assume that, for purposes of our
evaluations and conclusions in the
IRFA, all of the prospective licensees in
the bands addressed in the Notice are
small entities, as that term is defined by
the SBA.

23. Incumbent services in the 216—-220
MHz band, which the Notice proposes
to allocate on a primary basis to the
Fixed and Mobile Services, include the
Automated Maritime
Telecommunications Service (AMTS),
telemetry users and Low Power Radio
Service users. The Commission has
defined small businesses in the AMTS
as those businesses which, together with
their affiliates and controlling interests,
have not more than fifteen million
dollars ($15 million) in the preceding
three years. There are only three AMTS
licensees, none of whom are small
businesses. However, potential licensees
in AMTS include all public coast
stations, which are classified by the
Small Business Administration as
Radiotelephone Service Providers,
Standard Industrial Classification Code
4812.11 The Commission has defined a
“small entity”” public coast station as
one employing no more than 1500
persons.12 According to the 1992
Census of Transportation,
Communications, and Utilities, there are
a total of 1178 radiotelephone service
providers, of whom only 12 had more
than 1000 employees. Therefore, we
estimate that at least 1166 small entities
may be affected by the proposed rules.

24. Users of telemetry are generally
large corporate entities, such as utility
companies, and it is unlikely that any of
the users would be small businesses.
The Low Power Radio Service permits
licensees to use the 216—217 MHz
segment for auditory assistance, medical
devices, and law enforcement tracking
devices. Users are likely to be theaters,
auditoriums, churches, schools, banks,
hospitals, and medical care facilities.
The primary manufacturer of auditory
assistance estimates that it has sold
25,000 pieces of auditory assistance
equipment. Many if not most Low
Power Radio Service licensees are likely
to be small businesses. However,
because the Low Power Radio Service is
licensed by rule, with no requirement
for individual license applications or
documents, the Commission is unable to

11See 13 CFR 121.201.

12 See Amendment of the Commission’s Rules
Concerning Maritime Communications, PR Docket
No. 92-257, Third Report and Order and
Memorandum Opinion and Order, 13 FCC Red
19853, (1998).

estimate how many small businesses
use the Low Power Radio Service.

25. The incumbent service in the
1427-1429 MHz band is a telemetry
licensee. The Commission has issued
only one telemetry license in the band,
and Itron, Inc., the licensee, with an
investment of $100 million in
equipment development, is not likely to
be a small business.

26. The incumbent services in the
1429-1432 MHz band include utility
telemetry, with Itron, Inc. as the only
licensee, and medical telemetry. As
stated above, Itron, Inc. is not likely to
be a small business. Users of medical
telemetry are hospitals and medical care
facilities, some of which are likely to be
small businesses.

27. According to the SBA’s
regulations, nursing homes and
hospitals must have annual gross
receipts of $5 million or less in order to
qualify as a small business concern.
There are approximately 11,471 nursing
care firms in the nation, of which 7,953
have annual gross receipts of $5 million
or less.13 There are approximately 3,856
hospital firms in the nation, of which
294 have gross receipts of $5 million or
less. Thus, the approximate number of
small confined setting entities to which
the Commission’s new rules will apply
is 8,247.

28. We invite comment on this
analysis, particularly on the number of
small businesses that are likely to be
affected by these proposed rules.
Commenters are invited to address how
the proposed rules affect small
businesses, and to suggest alternative
rules.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

29. Entities interested in acquiring
spectrum in the bands at issue in the
Notice will be required to submit
license applications and high bidders
will be required to apply for their
individual licenses. Additionally, new
licensees will be required to file
applications for license renewals and
make certain other filings as required by
the Communications Act. We request
comment on how these requirements
can be modified to reduce the burden on
small entities and still meet the
objectives of the proceeding.

13 See Small Business Administration Tabulation
File, SBA Size Standards Table 2C, January 23,
1996, SBA, Standard Industrial Code (SIC)
categories 8050 (Nursing and Personal Care
Facilities) and 8060 (Hospitals). (SBA Tabulation
File).
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E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

30. In all of the bands where
incumbent licensees exist, we have
inquired whether we should elevate the
status of the services in which the
incumbents are licensed to primary. We
have further discussed these services at
some length, and have requested public
comment on how we can accommodate
incumbents in these bands during the
reallocation process.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

31. None.
List of Subjects

47 CFR Part 2
Communications equipment, Radio.

47 CFR Part 90

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

Rules Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Parts 2 and 90 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

2. Section 2.106, is amended as
follows:

a. Revise pages 23, 31, 42, 43, 47, 50,
and 51 of the Table of Frequency
Allocations.

b. Revise footnotes US210, US229,
US276, US311, and US352; remove
footnotes US274 and US317; and add
footnotes USxxx, USyyy, and USzzz.

c. Revise footnotes G2, G27, G114,
and G120; and remove footnote G123.

The revisions and additions read as
follows:

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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* * * * *

UNITED STATES (US) FOOTNOTES

* * * * *

US210 In the sub-band 40.66—40.7 MHz,
frequencies may be authorized to
Government and non-Government stations on
a secondary basis for the tracking of, and

telemetering of scientific data from, ocean
buoys and wildlife. Operation in this sub-
band is subject to the technical standards
specified in: (a) Section 8.2.42 of the NTIA
Manual for Government use, or (b) 47 CFR
90.248 for non-Government use.

* * * * *

US229 In the band 216—-220 MHz,
Government operations are on a non-
interference basis to authorized non-
Government operations and shall not hinder
the implementation of any non-Government
operations, except at the following space
surveillance stations where Government
operations are co-primary:

Transmit frequency of 216.98 MHz

Receive frequencies of 216.965-216.995 MHz

. ) . Protection
: North latitude/West Protection : North latitude/West p
Location longitude radius (km) Location longitude rz(ilgrl#)s
Lake Kickapoo, TX .......... 33°327/098°45 .......ccoeenn 250 | San Diego, CA ......cccceeu. 32°34'/116°58’ 50
Jordan Lake, AL 32°39'/086°15" .. 150 | Elephant Butte, NM ........ | 33°26’/106°59" ... 50
Gila River, AZ ........ccccoe.. 33°06/112°01" ....oeevvenn 150 | Red River, AR ................ 33°19/093°33’ 50
Silver Lake, MO .............. 33°08’/091°01" 50
Hawkinsville, GA ............. | 32°17/083° ....... 50
Fort Stewart, GA ............. 31°58’/081°30" 50

US276 Except as otherwise provided
for herein, use of the bands 2320-2345
MHz and 2360-2385 MHz by the mobile
service is limited to aeronautical
telemetering and associated
telecommand operations for flight
testing of manned or unmanned aircraft,
missiles or major components thereof.
The following four frequencies are

shared on a co-equal basis by
Government and non-Government
stations for telemetering and associated
telecommand operations of expendable
and reusable launch vehicles whether or
not such operations involve flight
testing: 2332.5 MHz, 2364.5 MHz,
2370.5 MHz, and 2382.5 MHz. All other

mobile telemetering uses shall be
secondary to the above uses.
* * * * *

US311 Radio astronomy observations
may be made in the bands 1350-1400
MHz and 4950-4990 MHz on an
unprotected basis at certain radio
astronomy observatories indicated
below:

National Astronomy and lonosphere Center, Arecibo, Puerto Rico

Rectangle between latitudes 17°30’N and 19°00’N and between lon-
gitudes 65°W and 68°00'W.

National Radio Astronomy Observatory, Socorro, New Mexico .............

Rectangle between laditudes 32°30’N and 35°30’N and between lon-
gitudes 106°00'W and 109 °00°'W.

National Radio Astronomy Observatory, Green Bank, West Virginia ....

Rectangle between latitudes 37°30’N and 39°15’N and between lon-
gitudes 78°30'W and 80°30'W.

National Radio Astronomy Observatory, Very Long Baseline Array

80 Kilomters (50 mile) radious centered on:

Stations.
Latitude (North) Longitude (West)
Pie TOWN, NIM ..ot e e e e e e e eneeeene 34°18’ 108°07’
Kitt PEAK, AZ ...ttt e a e 31°57” 111°37’
LOS AlaMOS,NIM ... e e 35°47" 106°15"
Fort Davis, TX ...... 30°38’ 103°57”
North Liberty, 1A ... 41°46’ 91°34’
BreWster, WA ... 48°08’ 119°41’
OWeNs Valley, CA ..o e 37°14 118°17”
Saint Croix, VI ...... 17°46’ 64°35"
Mauna Kea, HI .. 19°48’ 155°27”
HanCoCk, NH ... e 42°56’ 71°59"

Every practicable effort will be made
to avoid the assignment of frequencies
in the bands 1350-1400 MHz and 4950—
4990 MHz to stations in the fixed and
mobile services that could interfere with
radio astronomy observations within the
geographic areas given above. In
addition, every practicable effort will be

made to avoid assignment of frequencies

in these bands to stations in the
aeronautical mobile service which

operate outside of those geographic
areas, but which may cause harmful
interference to the listed observatories.
Should such assignments result in
harmful interference to these
observatories, the situation will be
remedied to the extent practicable.

* * * * *

US352 In the band 1427-1432 MHz,
Government operations, except for
medical telemetry operations in the sub-

band 1429-1432 MHz, are on a non-
interference basis to authorized non-
Government operations and shall not
hinder the implementation of any non-
Government operations, except at the
sites identified below where
Government operations are co-primary
until January 1, 2004:
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. North latitude/West . . North latitude/West .
Location longitude Radius Location longitude Radius (km)

Patuxent River, MD ......... 38°17°/076°25" .. 70 | Mountain Home AFB, ID | 43°01/115°50" ... 160
NAS Oceana, VA ............. 36°49'/076°02" .. 100 | NAS Fallon, NV .............. 39°24'/118°43" ... 100
MCAS Cherry Point, NC .. | 34°54'/076°52" .. 100 | Nellis AFB, NV ...... 36°14/115°02" ... 100
Beaufort MCAS, SC ......... 32°26'/080°40" .. 160 | NAS Lemore, CA .. 36°18/119°47" ... 120
NAS Cecil Field, FL ......... 30°13/081°52" .. 160 | Yuma MCAS, AZ .. ... | 32°39°/114°35" ... 160
NAS Whidbey IS., WA ..... 48°19'/122°24" .. 70 | China Lake, CA .............. 35°29°/117°16" ... 80
Yakima Firing Ctr AAF, 46°40/120°15" 70 | MCAS Twenty Nine 34°15/116°03’ 80

WA.

Palms, CA.

* * * * *

USxxx In the band 1432-1435 MHz,
Government operations are on a non-

interference basis to authorized non-
Government operations and shall not
hinder the implementation of any non-

Government operations, except at the
sites identified below where
Government operations are co-primary:

. North latit t Protection : North latit t Protection
Location ° Ioﬁgitﬁ%w e radci)ugc(k?n) Location ° Ioﬁgi?fdeéw e radci)uic(k?n)
China Lake/Edwards 35°29'/117°16" ..ccoeevenne 100 | AUTEC ....oooveiiiecieee 24°30/078°00" ......cceevene 80
AFB, CA.
White Sands Missile 32°11//106°20" .....cccveneene 160 | Beaufort MCAS, SC ....... 32°26’/080°40" .......ccccuene 160
Range/Holloman AFB,
NM.
Utah Test and Training 40°57/113°05" ....cevvueeenee 160 | MCAS Cherry Point, NC | 34°54’/076°53" ........cc...... 100
Range/Dugway Proving
Ground, Hill AFB, UT.
Patuxent River, MD ......... 38°17’/076°24’ 70 || NAS Cecil Field, FL ........ 30°13/081°52" 160
Nellis AFB, NV wen | 37°29°/114°14 130 | NAS Fallon, NV e. | 39°307/118°46" ... 100
Fort Huachuca, AZ .......... 31°33/110°18’ 80 || NAS Oceana, VA ............ 36°49'/076°01" 100
Eglin AFB/Gulfport ANG 30°28'/086°31" 140 | NAS Whidbey Island, WA | 48° 217/122°39" 70
Range, MS/Fort
Rucker, AL.
Yuma Proving Ground, 32°29'/114°20" ................ 160 | NCTAMS, GUM .............. 13°35’/144°51" East ........ 80
AZ.
Fort Greely, AK ............... 63°47'/145°52’ 80 || Lemoore, CA ......ccoeueeee. 36°20/119°57" 120
Redstone Arsenal, AL ..... 34°35'/086°35 80 | Savannah River, SC ....... 33°157/081°39" ... 3
Alpene Range, Ml ........... 44°23'/083°20 80 || Naval Space Operations | 44°24’/068°01" 80
Center, ME.
Camp Shelby, MS ........... 31°20/089°18" .......cccceene 80
USyyy In the band 1670-1675 MHz, USzzz Until January 1, 2005, the band radiolocation service is limited to the
Government operations are on a non- 2385-2390 MHz is also allocated to the  military services. On January 1, 2005,
interference basis to authorized non- Government mobile and radiolocation Government operations in the band
Government operations and shall not services on a co-primary basis and to the 2385—2390 MHz shall be on a non-
hinder the implementation of any non-  Government fixed service on a interference basis to authorized non-
Government operations, except that the  secondary basis. Use of the mobile Government operations and shall not
Geostationary Orbit Environmental service is limited to aeronautical hinder the implementation of any non-
Satellite receiving earth station at telemetry and associated telecommand  Government operations, except at the
Wallops Island, VA (37° 56”47 N, 75° operations for flight testing of manned sites identified below where
27’377 W) operates on a co-primary or unmanned aircraft, missiles or major =~ Government operations are co-primary
basis. components thereof. Use of the until January 1, 2007:
Nort lttdewost | Prtecton Nort Lattudatest | Prolooon
Yuma Proving Ground, 32°54'/114° 20" ............... 160 | Palm Beach County, FL | 26°54/080°19" ................ 160
AZ.
Nellis AFB, NV ............... 37°48/116°28’ 160 || Barking Sands, HI .......... 22°07’/159°40" 160
White Sands Missile 32°58/106°23’ 160 | Roosevelt Roads, PR ..... 18°14’/065°38’ 160
Range, NM.
Utah Test Range, UT ...... 40°12/112°54’ 160 | Glasgow, MT ........ccceeuee 48°25'/106°32’ 160
China Lake, CA ............... 35°40/117°41" 160 | Edwards AFB, CA ... 34°54’/117°53" ... 100
Eglin AFB, FL ........... 30°30°/086°30" 160 | Patuxent River, MD . 38°17'/076°25" ... 100
Cape Canaveral, FL . 28°33'/080°34’ 160 | Witchita, KS 37°40°/097°26" ... 160
Seattle, WA ....... e | 47°327/122°18" 160 | Roswell, NM 33°18/104°32’ 160
St. Louis, MO .................. 38°45’/090°22" 160
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* * * * *

Federal Government (G) Footnotes

* * * * *

G2 In the bands 220-225 MHz, 420-450
MHz (except as provided by US217), 890-902
MHz, 928-942 MHz, 1300-1390 MHz, 2310—
2385 MHz, 2417-2450 MHz, 2700-2900
MHz, 5650-5925 MHz, and 9000—9200 MHz,
the Government radiolocation service is
limited to the military services.

* * * * *

G27 In the bands 255-328.6 MHz, 335.4—
399.9 MHz, and 1350-1390 MHz, the fixed
and mobile services are limited to the
military services.

* * * * *

G114 The band 1369.05-1390 MHz is also
allocated to the fixed-satellite service (space-
to-Earth) and to the mobile-satellite service
(space-to-Earth) on a primary basis for the
relay of nuclear burst data.

* * * * *

G120 Development of airborne primary
radars in the band 2310-2385 MHz with peak
transmitter power in excess of 250 watts for
use in the United States is not permitted.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

3. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 302(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

4. Section 90.248 is amended by
revising paragraph (a) and removing and
reserving paragraph (e)(2) to read as
follows:

§90.248 Wildlife and ocean buoy tracking.
(a) The frequency band 40.66—40.7

MHz may be used for the tracking of,

and the telemetry of scientific data from,

ocean buoys and animal wildlife.

* * * * *

[FR Doc. 01-899 Filed 1-22—-01; 8:45 am]

BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[DA-00-05B]

United States Standards for Grades of
Swiss Cheese, Emmentaler Cheese

AGENCY: Agricultural Marketing Service,
USDA

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service is giving notice of the
availability of revisions to the voluntary
United States Standards for Grades of
Swiss Cheese, Emmentaler Cheese. The
changes will increase the allowable eye
size range in Grade A Swiss cheese and
define an allowable eye size range in
Grade B Swiss cheese; remove the block
height recommendation for cheeses
produced in rindless blocks; add more
clarity to the color requirements for
grades A and B Swiss cheese; correct
minor errors that currently exist in the
tables; and make minor editorial
changes that will make the standard
more uniform in appearance and easier
to use.

EFFECTIVE DATE: This notice is effective
February 22, 2001.

ADDRESSES: The revised standards are
available from Duane R. Spomer, Chief,
Dairy Standardization Branch, Dairy
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
Room 2746, South Building, STOP
0230, P.O. Box 96456, Washington, DC
20090-6456; or at http://
www.ams.usda.gov/dairy/stand.htm
FOR FURTHER INFORMATION CONTACT:
Charlsia Fortner, Dairy Products
Marketing Specialist, Dairy
Standardization Branch, AMS/USDA/
Dairy Programs, Room 2746-S, P.O. Box
96456, Washington, DC 200906456,
(202) 720-7473.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946, as amended, directs and

authorizes the Secretary of Agriculture
“to develop and improve standards of
quality, condition, quantity, grade, and
packaging and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices * * *.” AMS is
committed to carrying out this authority
in a manner that facilities the marketing
of agricultural commodities and to
making copies of official standards
available upon request. U.S. Standards
for Grades of Swiss Cheese, Emmentaler
Cheese no longer appear in the Code of
Federal Regulations (CFR); however,
they are maintained by the USDA/AMS/
Dairy Programs.

When Swiss cheese is officially
graded, the USDA voluntary standards
governing the grading of manufactured
or processed dairy products are used.
The Agency believes the revised
standards will accurately identify
quality characteristics in Swiss cheese.
AMS is revising the United States
Standards for Grades of Swiss Cheese,
Emmentaler Cheese using the
procedures it published in the August
13, 1997, Federal Register and that
appear in part 36 of Title 7 of the CFR
(7 CFR part 36).

The notice, with a request for
comments on the proposed changes,
was published in the Federal Register
on July 20, 2000 (65 FR 45018-45032).
A correction notice was published on
August 14, 2000 (65 FR 45933).

The grade standards were last revised
in September 1987. AMS has reviewed
this standard and discussed possible
changes with the dairy industry. The
Wisconsin Dairy Products Association
(WDPA) and the Wisconsin Cheese
Makers Association (WCMA), trade
associations representing the Swiss
cheese industry, provided specific
recommendations. The American Dairy
Products Institute (ADPI), another trade
association representing the Swiss
cheese industry, supported these
specific recommendations, organized a
meeting of Swiss cheese manufacturers
and buyers to discuss changes to the
U.S. Grade Standards, and provided
specific information supporting the
changes suggested by WDPA and
WCMA.

Proposed by WDPA and WCMA and
supported by ADPI:

e Allow smaller eyes in Grade A
Swiss cheese; and

¢ Remove block size
recommendations for rindless Swiss
cheese.

Dairy Programs, Agricultural
Marketing Service, proposed the
following:

e Lower the minimum eye size
requirement for Grade A Swiss cheese
as suggested by the trade associations
and include provisions to clarify
uniformity of eye size. Also, Dairy
Programs proposed to include the same
eye size range for Grade B Swiss cheese;

e Remove the block height
recommendation for rindless Swiss
cheese as suggested by the trade
associations;

e Provide a more descriptive
representation of acceptable color for
Grades A and B Swiss cheese by
defining the range of acceptable color as
white to light yellow;

e Correct errors in the table that
summarizes eye and texture
characteristics of Swiss cheese; and

¢ Reformat information in these
standards to make the standards easier
to use and provide a uniform
appearance with other U.S. Grade
Standards.

AMS published a notice in the
Federal Register with an outline of the
specific proposed changes and provided
for a comment period of 60 days, which
ended September 18, 2000. Forty-three
comments were received during the
comment period, four from dairy trade
associations, one from the Government
of Switzerland, and 38 from individuals.

The National Milk Producers
Federation (NMPF), ADPI, WCMA, and
WDPA were the trade associations that
provided comments. These associations
represent dairy producers and Swiss
cheese manufacturers and buyers, and
each expressed general support for the
proposed changes. However, three of the
associations disagreed with at least one
provision in the proposed grade
standards.

Three associations objected to the
inclusion of the relatively uniform eye
size definition proposed by AMS. One
association stated that the proposed eye
size range would not provide the
flexibility initially requested by Swiss
cheese manufacturers, and that eye size
uniformity should be a quality issue
between buyer and seller rather than
incorporated into the standard. Another
association stated that the requirement
that cheese be properly set and contain
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eyes that are relatively uniform in size
and distribution is sufficient and that it
was not necessary to include a
definition of relatively uniform eye size.
This trade association contends that any
defined range of eye size is impractical
and unrealistic, especially when applied
to a 200-pound block of cheese.

In considering this objection, AMS
notes that the current U.S. standards
address uniformity in the size of eyes in
U.S. Grade A Swiss cheese by
establishing a narrow %16 inch range
into which a majority of the eyes must
fall. When the majority of the eyes are
outside this range, the cheese does not
qualify for the U.S. Grade A designation.
Furthermore, if a majority of the eyes
are smaller than the established
minimum, the cheese is considered to
be “small eyed” and would not meet the
requirements for U.S. Grade A.

AMS proposed to widen the size of
eyes in U.S. Grade A Swiss and allow
for eyes within a broader 7/16 inch
range. By incorporating the industry
recommendation and expanding the
sizes of eyes allowable for Grade A
Swiss, the current definition for small
eyed was no longer appropriate because
cheese falling within the small eyed
range could now qualify for U.S. Grade
A. In light of this, AMS believed that it
was important that the revised
standards include a definition for
“relatively uniform eye size.”

AMS agrees that eye size is a quality
issue and that Swiss cheese must be
properly set to obtain a variety of
desirable characteristics including
cheese that contains eyes that are
relatively uniform in size. U.S. grade
standards are intended to describe
quality attributes of dairy products,
therefore these eye size considerations
should be included in the Swiss cheese
grade standards. In the existing
standard, this was addressed by a
narrow range of allowable eye sizes. In
the proposed changes, this would be
accomplished by addition of a
definition for ‘‘relatively uniform eye
size” that allows for the expanded range
and reinforces that cheese be properly
set by specifying that a majority of the
eyes fall within a narrower V4 inch
range. The revision incorporates the
flexibility requested by Swiss cheese
manufacturers and buyers by expanding
the size of eyes allowable for Grade A
cheese and that the inclusion of a
definition for ‘“relatively uniform”
would eliminate confusion when
communicating these standards among
buyers and sellers and when graders
apply these standards to Swiss cheese
samples. These provisions are also
applicable to Swiss cheese regardless of
size. For these reasons, AMS is

maintaining the “relatively uniform eye
size” definition as proposed.

WCMA suggested a change to the
proposal that would provide clarity.
They requested that Section (h) of the
Explanation of Terms section be further
reworded. The Section (h) as proposed
by USDA defined the descriptor
“slight,” “large eyed” and ‘“‘small eyed.”
WCMA suggests combining ‘“‘slight”
with the terms ““large eyed” and “‘small
eyed,” thus defining only “slight large
eyed” and “slight small eyed,” and
eliminating the need to define “slight.”
USDA agrees this results in more
straightforward definitions of the two
terms. Therefore, USDA is revising the
relevant portion of Section (h) of the
Explanation of Terms as follows:

(h) With respect to eyes and texture as
it relates to large eyed and small eyed:

(1) Slight large eyed.—Majority of the
eyes more than %6 inch but less than
1 inch.

(2) Slight small eyed.—Majority of the
eyes less than 3s inch but more than s
inch.

(3) Relatively uniform eye size—The
majority of the eyes fall within a % inch
range.

One comment was received from the
Federal Office for Agriculture in Bern,
Switzerland. This office expressed
concern that the proposed revisions to
the Swiss cheese grade standards are not
congruent with the traditional methods
for producing Emmentaler cheese in
Switzerland. They also note differences
between the U.S. standards and a Codex
Alimentarius Individual Standard for
Emmentaler, which was issued in 1967.
This international standard states that
an acceptable eye size for Grade A
Emmentaler will be between 1 and 3
cm. Further, the international standard
indicates acceptable color as “ivory to
light yellow,” instead of the U.S.
standards’ “white to light yellow.”

Codex standards are maintained for
the purpose of facilitating international
trade by promoting honest practices in
the sale of food and providing guidance
to consumers in making food choices.
The 1967 Emmentaler cheese standard
is among the individual cheese
standards that are currently under
revision by the Codex Alimentarius
Committee. The Agricultural Marketing
Act of 1946, as amended, directs and
authorizes the Secretary of Agriculture
“to develop and improve standards of
quality, condition, quantity, grade, and
packaging, and recommend and
demonstrate such standards in order to
encourage uniformity and consistency
in commercial practices * * *.” U.S.
Standards establish agreed-upon quality
parameters and help keep our national
marketing system for dairy products

operating in an orderly and efficient
manner.

The changes being made to the U.S.
standards bring it into much closer
alignment with the Codex standard than
previous standards, however, some
differences are appropriate to address
quality issues with Swiss cheese, such
as bleaching. Bleaching is allowed in
the manufacture of Swiss cheese in the
United States, therefore a white color is
appropriate for U.S. Grade A Swiss
cheese under the U.S. standards.
Accordingly, USDA is retaining the
proposed changes to the current U.S.
standards because the standards are
intended to achieve different objectives
in the marketplace.

Thirty-seven comments were received
from individuals who may have read or
heard about USDA’s proposed changes
to the Swiss cheese grade standards
through widespread media coverage.
Eleven of these commenters supported
an increased range of eye sizes that
would allow a smaller eye in Grade A
Swiss cheese. Nine commenters did not
support this change. Seventeen
commenters did not express an opinion
on the proposed changes to the Swiss
cheese grade standards, but commented
instead on larger issues generated from
information presented by the news
media. These issues are not under
consideration by AMS in conjunction
with the Swiss cheese grade standards.
Also, many of those who commented
believed that USDA was promulgating
mandatory regulations to direct the eye
size in Swiss cheese. As stated earlier in
this notice, U.S. Standards for Grades of
Swiss Cheese, Emmentaler cheese are
strictly voluntary. Cheesemakers may
choose to utilize USDA grading and
inspection services, but are under no
obligation to do so. These voluntary
grade standards are established to
promote fair and equitable marketing
conditions within the dairy industry.
The proposed changes to the grade
standards for Swiss cheese would
potentially expand, rather than limit,
consumer choice among high-quality
Swiss cheeses on the market.

Accordingly, further changes to the
notices revising the United States
Standards for Grades of Swiss Cheese,
Emmentaler Cheese as published in the
Federal Register at 65 FR 45018 on July
20, 2000 and 65 FR 49533 on August 14,
2000, are made as described above.

The revised standards are available
either through the above address or by
accessing AMS’ Home Page on the
Internet at http://www.ams.usda.gov/
dairy/stand.htm.

Authority: 7 U.S.C. 1621-1627.
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Dated: January 17, 2001.
Kathleen A. Merrigan,

Administrator, Agricultural Marketing
Service.

[FR Doc. 01-2017 Filed 1-22-01; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—School Breakfast
Program

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
Notice announces the Food and
Nutrition Service’s (FNS) intention to
request the Office of Management and
Budget’s (OMB) review of the
information collections related to the
School Breakfast Program, OMB number
0584-0012.

DATES: Comments on this notice must be
received by March 26, 2001.

ADDRESSES: Comments and requests for
copies of this information collection
may be sent to Mr. Terry Hallberg,
Chief, Program Analysis and Monitoring
Branch, Child Nutrition Division, Food
and Nutrition Service, USDA, 3101 Park
Center Drive, Room 1006, Alexandria,
Virginia 22302.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of collection of information on
those who are to respond, including
through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology.

All responses to this Notice will be
summarized and included in the request
for OMB approval, and will become a
matter of public record.

FOR FURTHER INFORMATION CONTACT: Mr.
Terry Hallberg, at (703) 305—-2590.
SUPPLEMENTARY INFORMATION:

Title: 7 CFR Part 220, School

Breakfast Program.

OMB Number: 0584—0012.

Expiration Date: February 28, 2001.

Type of Request: Extension of a
currently approved collection.

Abstract: Section 4 of the Child
Nutrition Act of 1966 (CNA), (42 U.S.C.
1773), authorizes the School Breakfast
Program. The School Breakfast Program
is a nutrition assistance program whose
benefit is a breakfast meeting nutritional
requirements prescribed by the
Department in accordance with Section
4(e) of the CNA. That provision requires
that “Breakfasts served by schools
participating in the school breakfast
program under this section shall consist
of a combination of foods and shall meet
minimum nutritional requirements
prescribed by the Secretary on the basis
of tested nutritional research.”

On June 8, 2000, FNS published an
interim rule which allows schools to
offer foods that consist of up to 100
percent alternate protein products.
School food authorities that already
provide menus or otherwise
communicate with program participants
must identify products or dishes with
more than 30 percent alternate protein
products in a manner which does not
characterize it solely as beef, pork,
poultry or seafood products or dishes.
This could include information
provided on serving lines and does not
require that school food authorities use
menus or other methods of
communication. This provision allows
program participants to make informed
decisions about their food choices under
the school meals programs and is
referred to as a third-party disclosure
requirement. Although this provision is
in effect, this Notice affords the public
an opportunity to again comment on the
burden associated with the
identification of alternate protein
products.

The purpose of this Notice is also to
request an extension of the Information
Collection Budget for the School
Breakfast Program and in accordance
with the Paperwork Reduction Act of
1995, and to allow the public 60 days
to comment on all reporting and
recordkeeping burdens as indicated
under the Estimated Total Annual
Burden on Respondents below. The
information being requested is required
to administer and operate this program
in accordance with the CNA. The
Program is administered at the State and
school food authority levels and the
operations include the submission and
approval of applications, execution of
agreements, submission of claims,
payment of claims and, monitoring and
providing technical assistance. All of
the reporting and recordkeeping
requirements associated with the School

Breakfast Program are currently
approved by the Office of Management
and Budget and are in force.

Respondents: State agencies, school
food authorities and schools.

Estimated Number of Respondents:
82,748.

Average Number of Responses per
Respondent: The number of responses is
estimated to be 59 responses per
respondent per year.

Estimated Total Annual Burden on
Respondents: The recordkeeping burden
hours are estimated at 4,674,185, and
the reporting burden hours are
estimated at 221,611 for an estimated
total annual burden of 4,895,796.

Dated: January 16, 2001.
Samuel Chambers, Jr.,
Administrator.
[FR Doc. 01-2016 Filed 1-22—-01; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—7 CFR part 210,
National School Lunch Program

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
Notice announces the Food and
Nutrition Service’s (FNS) intention to
request Office of Management and
Budget (OMB) review of the information
collections related to the National
School Lunch Program, OMB number
0584-0006.
DATES: To be assured of consideration,
comments must be received by March
26, 2001.
ADDRESSES: Send comments and
requests for copies of this information
collection to: Mr. Terry Hallberg, Chief,
Program Analysis and Monitoring
Branch, Child Nutrition Division, Food
and Nutrition Service, U.S. Department
of Agriculture, 3101 Park Center Drive,
Room 1006, Alexandria, Virginia 22302.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
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collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments will be summarized
and included in the request for OMB
approval, and will become a matter of
public record.

FOR FURTHER INFORMATION: Contact Mr.
Terry Hallberg at (703) 305—-2590.

SUPPLEMENTARY INFORMATION:
Title: 7 CFR part 210, National School
Lunch Program.
OMB Number: 0584—0006.
Expiration Date: February 28, 2001.
Type of Request: Extension of a
currently approved collection.
Abstract: The National School Lunch
Act of 1946 (NSLA), as amended,
authorizes the National School Lunch
Program (NSLP). The Department of
Agriculture provides States with general
and special cash assistance and
donations of foods to assist schools in
serving nutritious lunches to children
each school day. Participating schools
must serve lunches that are nutritionally
adequate and to the extent practicable
ensure that participating children gain a
full understanding of the relationship
between proper eating and good health.
The Department of Agriculture
prescribes the nutritional requirements
of the lunches in accordance with
Subsection 9(a) of the NSLA (42 U.S.C.
1758(a)). That provision requires that
“Lunches served by schools
participating in the school lunch
program under this Act shall meet
minimum nutritional requirements
prescribed by the Secretary on the basis
of tested nutritional research * * *.”
On June 8, 2000, the Department
published in the Federal Register (65
FR 36315) an interim rule which allows
schools to offer foods that consist of up
to 100 percent alternate protein
products. In so doing, school food
authorities that already provide menus
or otherwise communicate with
program participants must identify
products or dishes with more than 30
percent alternate protein products in a
manner which does not characterize it
solely as beef, pork, poultry or seafood
products or dishes. This could include
information provided on serving lines
and does not require that school food
authorities use menus or other methods
of communication. This provision
allows program participants to make
informed decisions about their food
choices under the school meals
programs and is referred to as a third-

party disclosure requirement. Although
this provision is in effect, this Notice
affords the public an opportunity to
again comment on the burden
associated with the Identification of
Blended Beef, Pork, Poultry or Seafood
Products rule.

The purpose of this Notice is also to
request an extension of the Information
Collection Budget for the NSLP and in
accordance with the Paperwork
Reduction Act of 1995, and to allow the
public 60 days to comment on all
reporting and recordkeeping burdens as
indicated under the Estimated Total
Annual Burden on Respondents below.
The information being requested is
required to administer and operate this
program in accordance with the NSLA,
as amended. The Program is
administered at the State and school
food authority levels and the operations
include the submission and approval of
applications, execution of agreements,
submission of claims, payment of claims
and, monitoring and providing technical
assistance. All of the reporting and
recordkeeping requirements associated
with the NSLP are currently approved
by the Office of Management and
Budget and are in force.

Respondents: State agencies, school
food authorities, schools.

Estimated Number of Respondents:
118,051 respondents.

Average Number of Responses per
Respondent: The number of responses is
estimated to be 160 responses per
respondent per year.

Estimated Total Annual Burden on
Respondents: The recordkeeping hours
are estimated at 8,336,342, and the
reporting burden hours are estimated at
1,126,280, for an estimated total annual
burden of 9,462,622.

Dated: January 16, 2001.
Samuel Chambers, Jr.,
Administrator.
[FR Doc. 01-2015 Filed 1-22—-01; 8:45 am)]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Forest Service

California Coast Provincial Advisory
Committee (PAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The California Coast
Provincial Advisory Committee (PAC)
will meet on January 31 and February 1,
2001, at the Discovery Inn, Landmark
Room in Ukiah, California. The meeting
will be held from 1 p.m. until 5 p.m. on
Wednesday, January 31, and from 8:30

a.m. to 4 p.m. on Thursday, February 1.
The Discovery Inn is located at 1340 No.
State Street in Ukiah. Agenda items to
be covered include: (1) Panel on Federal
and State actions to implement the
National Fire Plan; (2) Discussion on the
issue of anadromous fish populations
and their habitat on federal lands in the
Province; (3) Update on the State
watershed planning activities; (4)
Regional Ecosystem Office (REO)
update; (5) Discussion on the Forest
Service Road Management Policy and
Roadless Area Conservation Rule; (6)
Presentation on legislation concerning
federal Payments to Counties; (7)
Presentation on Round Valley Resource
Center small diameter timber utilization
grant: (8) Action plan for the Province
comprehensive road work/fisheries and
watershed restoration plan; (9) Draft
issue concerning a Provincial integrated
fire strategy; and (10) Open public
comment. All California Coast
Provincial Advisory Committee
meetings are open to the public.
Interested citizens are encouraged to
attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to James Fenwood, Forest Supervisor, or
Phebe Brown, Province Coordinator,
USDA, Mendocino National Forest, 825
H. Humboldt Avenue, Willows, CA,
95988, (530) 934-3316.

Dated: January 10, 2001.
Phebe Y. Brown,
Province Coordinator.
[FR Doc. 01-1885 Filed 1-22—-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Eastern Washington Cascades
Provincial Advisory Committee and
Yakima Provincial Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Eastern Washington
Cascades Provincial Advisory
Committee and the Yakima Provincial
Advisory Committee will meet on
Friday, February 9, 2001, at the
Wenatchee National Forest headquarters
main conference room, 215 Melody
Lane, Wenatchee, Washington. The
meeting will begin at 9 a.m. and
continue until 3:30 p.m. Key topics for
this meeting will be: Dry Forest Strategy
recommendations, Roads Analysis
process, Adaptive Management Area
Subcommittee responsibilities, and a
review of a new developments in the
implementation of the Northwest Forest
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Plan. All Eastern Washington Cascades
and Yakima Province Advisory
Committee meetings are open to the
public. Interested citizens are welcome
to attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Paul Hart, Designated Federal
Official, USDA, Wenatchee National
Forest, 215 Melody Lane, Wenatchee,
Washington 98801, 509—-662—4335.

Dated: January 16, 2001.
Sonny J. O’Neal,

Forest Supervisor, Okanogan and Wenatchee
National Forests.

[FR Doc. 01-1888 Filed 1-22—-01; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Sunshine Act Meeting

AGENCY: Rural Telephone Bank, USDA.
ACTION: Staff Briefing for the Board of
Directors.

TIME AND DATE: 2 p.m., Monday,
February 5, 2001.

PLACE: Europe Room 8, Walt Disney
World Swan & Dolphin, 1500 Epcot
Resorts Boulevard, Lake Buena Vista,
FL.
STATUS: Open.
MATTERS TO BE DISCUSSED:

1. Current telecommunications
industry issues.
2. Contracts for financial and legal
advisors to the Privatization Committee.
3. Transferability of Class C stock to
a stockholder’s subsidiary company.

4. Schedule for stockholders’ meeting
in year 2001.

5. Administrative issues.
ACTION: Board of Directors Meeting.

TIME AND DATE: 9 a.m., Tuesday,
February 6, 2001.

PLACE: Europe Room 8, Walt Disney
World Swan & Dolphin, 1500 Epcot
Resorts Boulevard, Lake Buena Vista,
FL.

STATUS: Open.

MATTERS TO BE CONSIDERED: The
following matters have been placed on
the agenda for the Board of Directors
meeting:

1. Call to order.

2. Action on Minutes of the November
17, 2000, board meeting.

3. Report on loans approved in the
first quarter of FY 2001.

4. Report on financial activity for the
first quarter of FY 2001.

5. Privatization Committee report.

6. Clarification on stock policy
regarding the transferability of Class C
stock to a stockholder’s subsidiary
company.

7. Consideration of resolution to
establish a date and place for the
biennial meeting of stockholders, and
the “as of date” for determining voting
rights.

8. Adjournment.

CONTACT PERSON FOR MORE INFORMATION:
Roberta D. Purcell, Assistant Governor,
Rural Telephone Bank, (202) 720-9554.

Dated: January 18, 2001.
Christopher A. McLean,
Governor, Rural Telephone Bank.
[FR Doc. 01-2152 Filed 1-19-01; 2:46 pm]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Information Systems Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Information Systems Technical
Advisory Committee (ISTAC) will meet
on February 7 and 8, 2001, 9:00 a.m., at
the SPAWAR Systems Center (Topside),
Cloud Room, Building 33, 53560 Hull
Street, San Diego, California, 92152. The
ISTAC advises the Office of the
Assistant Secretary for Export
Administration on technical questions
that affect the level of export controls
applicable to information systems
equipment and technology.

February 7

Public Session

1. Opening remarks and
introductions.

2. Comments or presentations from
the public.

3. Industry perspective on advances
in computer technology and export
controls.

4. Briefing in revisions to encryption
rules.

5. Tutorial on dense wavelength
division multiplexing techniques used
in optical transmission.

February 8

Closed Session

6. Discussion of matters properly
classified under Executive Order 12958,
dealing with U.S. export control
programs and strategic criteria related
thereto.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the ISTAC. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation

materials to Committee members, the
ISTAC suggests that public presentation
materials or comments be forwarded
before the meeting to the address listed
below: Ms. Lee Ann Carpenter, OSIES/
EA/BXA MS: 3876, U.S. Department of
Commerce, 14th and Constitution Ave.,
NW., Washington, DC 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on September 10,
1999, pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of this Committee
and of any Subcommittees thereof
dealing with the classified materials
listed in 5 U.S.C. 552(c)(1) shall be
exempt from the provisions relating to
public meetings found in section 10
(a)(1) and (a)(3), of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of this Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
DC. For more information or copies of
the minutes call Lee Ann Carpenter,
202-482-2583.

Dated: January 17, 2001.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 01-2029 Filed 1-22—01; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Transportation and Related Equipment
Technical Advisory Committee; Notice
of Open Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on February 7,
2001, 9:30 a.m., at the Herbert C. Hoover
Building, Room 3884, 14th Street
between Pennsylvania and Constitution
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to transportation
and related equipment or technology.

Agenda

1. Opening remarks by the Chairman.
2. Presentation or papers or comments
by the public.
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3. Update on Bureau of Export
Administration initiatives.

4. Update on foreign policy controls.

5. Briefing on missile technology
issues.

6. Update on the Wassenaar
Arrangement.

7. Update on regulatory changes.

The meeting will be open to the
public and a limited number of seats
will be available. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. Written
statements may be submitted at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee
suggests that you forward your public
presentation materials two weeks prior
to the meeting to the following address:
Ms. Lee Ann Carpenter, OSIES/EA/BXA
MS: 3876, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, DC 20230.

For more information or copies of the
minutes, please call Lee Ann Carpenter
on (202) 482-2583.

Dated: January 17, 2001.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 01-2030 Filed 1-22—-01; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-824]

Certain Corrosion-Resistant Carbon
Steel Flat Products From Japan: Notice
of Initiation and Preliminary Results of
Changed Circumstances Review of the
Antidumping Order and Intent to
Revoke Order in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation and
preliminary results of changed
circumstances antidumping duty
review, and intent to revoke order in
part.

SUMMARY: In accordance with 19 CFR
351.216(b), Taiho Corporation of
America (“Taitho America”) filed two
separate requests for changed
circumstances reviews of the
antidumping order on certain corrosion-
resistant carbon steel flat products from
Japan with respect to the carbon steel
flat products as described below.
Domestic producers of the like product
have expressed no interest in

continuation of the order with respect to
these particular carbon steel flat
products. In response to Taiho
America’s requests, the Department of
Commerce (‘“‘the Department”) is
initiating a changed circumstances
review with respect to both requests and
issuing a notice of intent to revoke in
part the antidumping duty order on
certain corrosion-resistant carbon steel
flat products from Japan. Interested
parties are invited to comment on these
preliminary results.

EFFECTIVE DATE: January 23, 2001.

FOR FURTHER INFORMATION CONTACT:
Catherine Bertrand or Rick Johnson,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482-3207,
(202) 4823818, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (‘‘the
Act”) by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations as codified at 19 CFR part
351 (2000).

SUPPLEMENTARY INFORMATION:
Background

On December 1, 2000, Taiho America
requested that the Department revoke in
part the antidumping duty order on
certain corrosion-resistant carbon steel
flat products from Japan. Specifically,
Taiho America requested that the
Department revoke the order with
respect to imports meeting the following
specifications: Carbon steel flat products
measuring 0.975 millimeters in
thickness and 8.8 millimeters in width
consisting of carbon steel coil (SAE
1012) clad with a two-layer lining, the
first layer consisting of a copper-lead
alloy powder that is balance copper,
9%—-11% tin, 9%—-11% lead, maximum
1% other materials and meeting the
requirements of SAE standard 792 for
Bearing and Bushing Alloys, the second
layer consisting of 13%—-17% carbon,
13%—-17% aromatic polyester, with a
balance (approx. 66%—74%) of
polytetrafluorethylene (“PTFE”’). Taiho
America also requested that the
Department revoke the order with
respect to imports meeting the following
specifications: Carbon steel flat products
measuring 1.02 millimeters in thickness
and 10.7 millimeters in width consisting
of carbon steel coil (SAE 1008) with a

two-layer lining, the first layer
consisting of a copper-lead alloy powder
that is balance copper, 9%—11% tin,
9%-11% lead, less than 0.35% iron,
and meeting the requirements of SAE
standard 792 for Bearing and Bushing
Alloys, the second layer consisting of
45%-55% lead, 3%—5% molybdenum
disulfide, with a balance (approx. 40%—
52%) of polytetrafluorethylene
(“PTFE”). See Memo to the File:
Changed Circumstances Review of
Certain Corrosion-Resistant Carbon
Steel Flat Products from Japan, dated
January 3, 2001. Taiho America is an
importer of the products in question.

Scope of Review

These products include flat-rolled
carbon steel products, of rectangular
shape, either clad, plated, or coated
with corrosion-resistant metals such as
zinc, aluminum, or zinc-, aluminum-,
nickel- or iron-based alloys, whether or
not corrugated or painted, varnished or
coated with plastics or other
nonmetallic substances in addition to
the metallic coating, in coils (whether or
not in successively superimposed
layers) and of a width of 0.5 inch or
greater, or in straight lengths which, if
of a thickness less than 4.75 millimeters,
are of a width of 0.5 inch or greater and
which measures at least 10 times the
thickness or if of a thickness of 4.75
millimeters or more are of a width
which exceeds 150 millimeters and
measures at least twice the thickness, as
currently classifiable in the HTSUS
under item numbers 7210.30.0030,
7210.30.0060, 7210.41.0000,
7210.49.0030, 7210.49.0090,
7210.61.0000, 7210.69.0000,
7210.70.6030, 7210.70.6060,
7210.70.6090, 7210.90.1000,
7210.90.6000, 7210.90.9000,
7212.20.0000, 7212.30.1030,
7212.30.1090, 7212.30.3000,
7212.30.5000, 7212.40.1000,
7212.40.5000, 7212.50.0000,
7212.60.0000, 7215.90.1000,
7215.90.3000, 7215.90.5000,
7217.20.1500, 7217.30.1530,
7217.30.1560, 7217.90.1000,
7217.90.5030, 7217.90.5060,
7217.90.5090. Included in this review
are corrosion-resistant flat-rolled
products of non-rectangular cross-
section where such cross-section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling”’)—for example,
products which have been beveled or
rounded at the edges.

Excluded from this review are flat-
rolled steel products either plated or
coated with tin, lead, chromium,
chromium oxides, both tin and lead
(“terne plate”), or both chromium and
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chromium oxides (“tin-free steel”),
whether or not painted, varnished or
coated with plastics or other
nonmetallic substances in addition to
the metallic coating.

Also excluded from this review are
clad products in straight lengths of
0.1875 inch or more in composite
thickness and of a width which exceeds
150 millimeters and measures at least
twice the thickness.

Also excluded from this review are
certain clad stainless flat-rolled
products, which are three-layered
corrosion-resistant carbon steel flat-
rolled products less than 4.75
millimeters in composite thickness that
consist of a carbon steel flat-rolled
product clad on both sides with
stainless steel in a 20%—-60%—20%
ratio.

Also excluded from this review are
certain corrosion-resistant carbon steel
flat products meeting the following
specifications: (1) Widths ranging from
10 millimeters (0.394 inches) through
100 millimeters (3.94 inches); (2)
thicknesses, including coatings, ranging
from 0.11 millimeters (0.004 inches)
through 0.60 millimeters (0.024 inches);
and (3) a coating that is from 0.003
millimeters (0.00012 inches) through
0.005 millimeters (0.000196 inches) in
thickness and that is comprised of either
two evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum, followed by a
layer consisting of chromate, or three
evenly applied layers, the first layer
consisting of 99% zinc, 0.5% cobalt,
and 0.5% molybdenum followed by a
layer consisting of chromate, and finally
a layer consisting of silicate.

Also excluded from this review are
carbon steel flat products measuring
1.84 millimeters in thickness and 43.6
millimeters or 16.1 millimeters in width
consisting of Carbon steel coil (SAE
1008) clad with an aluminum alloy that
is balance aluminum, 20% tin, 1%
copper, 0.3% silicon, 0.15% nickel, less
than 1% other materials and meeting
the requirements of SAE standard 783
for Bearing and Bushing Alloys.

Also excluded from this review are
carbon steel flat products measuring
0.97 millimeters in thickness and 20
millimeters in width consisting of
carbon steel coil (SAE 1008) with a two-
layer lining, the first layer consisting of
a copper-lead alloy powder that is
balance copper, 9% to 11% tin, 9% to
11% lead, less than 1% zinc, less than
1% other materials and meeting the
requirements of SAE standard 792 for
Bearing and Bushing Alloys, the second
layer consisting of 45% to 55% lead,
38% to 50% PTFE, 3% to 5%

molybdenum disulfide and less than 2%
other materials.

Also excluded from this review are
doctor blades meeting the following
specifications: Carbon steel coil or strip,
plated with nickel phosphorous, having
a thickness of 0.1524 millimeters (0.006
inches), a width between 31.75
millimeters (1.25 inches) and 50.80
millimeters (2.00 inches), a core
hardness between 580 to 630 HV, a
surface hardness between 900-990 HV;
the carbon steel coil or strip consists of
the following elements identified in
percentage by weight: 0.90% to 1.05%
carbon; 0.15% to 0.35% silicon; 0.30%
to 0.50% manganese; less than or equal
to 0.03% of phosphorous; less than or
equal to 0.006% of sulfur; other
elements representing 0.24%; and the
remainder of iron.

Also excluded from this review are
products meeting the following
specifications: 0.975 millimeters in
thickness and 8.8 millimeters in width
consisting of carbon steel coil (SAE
1012) clad with a two-layer lining, the
first layer consisting of a copper-lead
alloy powder that is balance copper,
9%—11% tin, 9%—-11% lead, maximum
1% other materials and meeting the
requirements of SAE standard 792 for
Bearing and Bushing Alloys, the second
layer consisting of 13%-17% carbon,
13%—17% aromatic polyester, with a
balance (approx. 66%—74%) of
polytetrafluorethylene (“PTFE”).

Also excluded from this review are
products meeting the following
specifications: Carbon steel flat products
measuring 1.02 millimeters in thickness
and 10.7 millimeters in width consisting
of carbon steel coil (SAE 1008) with a
two-layer lining, the first layer
consisting of a copper-lead alloy powder
that is balance copper, 9%-11% tin,
9%-11% lead, less than 0.35% iron,
and meeting the requirements of SAE
standard 792 for Bearing and Bushing
Alloys, the second layer consisting of
45%—-55% lead, 3%—5% molybdenum
disulfide, with a balance (approx. 40%—
52%) of polytetrafluorethylene
(“PTFE”).

Initiation of Changed Circumstances
Antidumping Duty Administrative
Review, and Intent to Revoke Order in
Part

Pursuant to sections 751(d)(1) and
782(h)(2) of the Act, the Department
may revoke an antidumping or
countervailing duty order, in whole or
in part, based on a review under section
751(b) of the Act (i.e., a changed
circumstances review). Section 751(b)(1)
of the Act requires a changed
circumstances review to be conducted
upon receipt of a request which shows

changed circumstances sufficient to
warrant a review. Section 351.222(g) of
the Department’s regulations provides
that the Department will conduct a
changed circumstances administrative
review under 19 CFR 351.216, and may
revoke an order (in whole or in part), if
it determines that producers accounting
for substantially all of the production of
the domestic like product have
expressed a lack of interest in the relief
provided by the order, in whole or in
part, or if other changed circumstances
sufficient to warrant revocation exist. In
addition, in the event that the
Department concludes that expedited
action is warranted, 19 CFR
351.221(c)(3)(ii) permits the Department
to combine the notices of initiation and
preliminary results.

In accordance with sections 751(d)(1)
and 782(h)(2) of the Act, and 19 CFR
351.216 and 351.222(g), based on
affirmative statements by domestic
producers of the like product,
Bethlehem Steel Corporation; Ispat
Inland Steel; LTV Steel Company, Inc.;
National Steel Corporation; and U.S.
Steel Group, a unit of USX Corporation
(“domestic producers”), of no further
interest in continuing the order with
respect to certain corrosion-resistant
carbon steel flat products meeting the
following specifications: Carbon steel
flat products measuring 0.975
millimeters in thickness and 8.8
millimeters in width consisting of
carbon steel coil (SAE 1012) clad with
a two-layer lining, the first layer
consisting of a copper-lead alloy powder
that is balance copper, 9%-11% tin,
9%-11% lead, maximum 1% other
materials and meeting the requirements
of SAE standard 792 for Bearing and
Bushing Alloys, the second layer
consisting of 13%—17% carbon, 13%—
17% aromatic polyester, with a balance
(approx. 66%—74%) of
polytetrafluorethylene (“PTFE”); and
Carbon steel flat products measuring
1.02 millimeters in thickness and 10.7
millimeters in width consisting of
carbon steel coil (SAE 1008) with a two-
layer lining, the first layer consisting of
a copper-lead alloy powder that is
balance copper, 9%-11% tin, 9%-11%
lead, less than 0.35% iron, and meeting
the requirements of SAE standard 792
for Bearing and Bushing Alloys, the
second layer consisting of 45%—55%
lead, 3%-5% molybdenum disulfide,
with a balance (approx. 40%-52%) of
polytetrafluorethylene (“PTFE”) (see
domestic producers’ December 21, 2000
letter to the Department), we are
initiating this changed circumstances
administrative review. Furthermore,
because petitioners have expressed a
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lack of interest, we determine that
expedited action is warranted, and we
preliminarily determine that continued
application of the order with respect to
certain corrosion-resistant carbon steel
flat products falling within the
descriptions above is no longer of
interest to domestic interested parties.
Because we have concluded that
expedited action is warranted, we are
combining these notices of initiation
and preliminary results. Therefore, we
are hereby notifying the public of our
intent to revoke in part the antidumping
duty orders with respect to imports of
certain corrosion-resistant carbon steel
flat products meeting the above-
mentioned specifications from Japan.

If the final revocation in part occurs,
we intend to instruct the U.S. Customs
Service (“Customs”) to liquidate
without regard to antidumping duties,
as applicable, and to refund any
estimated antidumping duties collected
for all unliquidated entries of certain
corrosion-resistant carbon steel flat
products meeting the specifications
indicated above, not subject to final
results of administrative review as of the
date of publication in the Federal
Register of the final results of this
changed circumstances review in
accordance with 19 CFR 351.222. We
will also instruct Customs to pay
interest on such refunds in accordance
with section 778 of the Act. The current
requirement for a cash deposit of
estimated antidumping duties on certain
corrosion-resistant carbon steel flat
products meeting the above
specifications will continue unless and
until we publish a final determination
to revoke in part.

Public Comment

Interested parties are invited to
comment on these preliminary results.
Parties who submit argument in this
proceeding are requested to submit with
the argument (1) a statement of the
issue, and (2) a brief summary of the
argument. Parties to the proceedings
may request a hearing within 14 days of
publication. Any hearing, if requested,
will be held no later than two days after
the deadline for the submission of
rebuttal briefs, or the first workday
thereafter. Case briefs may be submitted
by interested parties not later than 14
days after the date of publication of this
notice. Rebuttal briefs and rebuttals to
written comments, limited to the issues
raised in those comments, may be filed
not later than five days after the
deadline for submission of case briefs.
All written comments shall be
submitted in accordance with 19 CFR
351.303 and shall be served on all
interested parties on the Department’s

service list in accordance with 19 CFR
351.303. Persons interested in attending
the hearing should contact the
Department for the date and time of the
hearing.

The Department will publish the final
results of this changed circumstances
review, including the results of its
analysis of issues raised in any written
comments. This notice is published in
accordance with section 751(b)(1) of the
Act and 19 CFR 351.216 and 351.222.

Dated: January 12, 2001.
Troy H. Cribb,

Assistant Secretary for Import
Administration.

[FR Doc. 01-1843 Filed 1-22—-01; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration
Export Trade Certificate of Review

ACTION: Notice of application to amend
certificate.

SUMMARY: The Office of Export Trading
Company Affairs (“OETCA”),
International Trade Administration,
Department of Commerce, has received
an application to amend an Export
Trade Certificate of Review
(“Certificate”). This notice summarizes
the proposed amendment and requests
comments relevant to whether the
amended Certificate should be issued.
FOR FURTHER INFORMATION CONTACT:
Vanessa M. Bachman, Acting Director,
Office of Export Trading Company
Affairs, International Trade
Administration by phone at (202) 482—
5131 (this is not a toll-free number) or
E-mail at oetca@ita.doc.gov.
SUPPLEMENTARY INFORMATION: Title III of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination

whether an amended Certificate should
be issued. If the comments include any
privileged or confidential business
information, it must be clearly marked
and a nonconfidential version of the
comments (identified as such) should be
included. Any comments not marked
privileged or confidential business
information will be deemed to be
nonconfidential. An original and five
copies, plus two copies of the
nonconfidential version, should be
submitted no later than 20 days after the
date of this notice in writing to: Office
of Export Trading Company Affairs,
International Trade Administration,
Department of Commerce, Room 1104H,
Washington, D.C. 20230, or transmitted
by E-mail to oetca@ita.doc.gov.
Information submitted by any person is
exempt from disclosure under the
Freedom of Information Act (5 U.S.C.
552). However, nonconfidential versions
of the comments will be made available
to the applicant if necessary for
determining whether or not to issue the
Certificate. Comments should refer to
this application as ‘“Export Trade
Certificate of Review, application
number 97-4A003.”

The Association for the
Administration of Rice Quotas, Inc.
(“AARQ”) original Certificate was
issued on January 21, 1998 (63 FR 4223,
January 28, 1998) and last amended on
June 1, 2000 (65 FR 36410, June 8,
2000). A summary of the application for
an amendment follows.

Summary of the Application

Applicant: The Association for the
Administration of Rice Quotas, Inc.
(“AARQ”), ¢/o Ludovico Manfredi,
Newfieldrice, Inc., 1401 Brickell
Avenue, Suite 332, Miami, FL 33131.

Contact: M. Jean Anderson, Esquire,
Telephone: (202) 682-7217.

Application No.: 97-4A003.

Date Deemed Submitted: January 10,
2001.

Proposed Amendment: AARQ seeks
to amend its Certificate to:

1. Add the following companies as
new ‘“Members” of the Certificate
within the meaning of section 325.2(1)
of the Regulations (15 CFR 325.2(1)):
Alliance Grain, Inc., Voorhees, NJ
(Controlling Entity: ConAgra Foods,
Inc., Omaha); Associated Rice Marketing
Cooperative, Durham, CA; California
Rice Marketing, LLC, Sacramento, CA;
The Sun Valley Rice Co., LLC, Arbuckle;

2. Delete the following company as a
“Member” of the Certificate within the
meaning of section 325.2(1) of the
Regulations (15 CFR 325.2(1)):
ContiGroup Companies, Inc., New York,
New York;
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3. Change the listings of the current
Members as follows: “AC HUMKO,
Corp., Cordova, Tennessee”” should be
amended to “ACH Food Companies,
Inc., Cordova, Tennessee;” “California
Commodity Traders, LLC, Sacramento,
California” should be amended to
“California Commodity Traders, LLC,
Robbins, California and its affiliate,
American Commodity Company, LLC,
Robbins, California;” “ConAgra, Inc. for
the activities of KBC Trading and
Processing Company, Stockton,
California” should be amended to
“ConAgra Foods, Inc., Omaha,
Nebraska, and its subsidiary, Alliance
Grain, Inc., Voorhees, New Jersey;”
“Kennedy Rice Dryers, Inc., Mer Rouge,
Louisiana” should be amended to
“Kennedy Rice Dryers, L.L.C., Mer
Rouge, Louisiana;” “Kitoku America,
Inc., Davis, California (a subsidiary of
Kitoku Co., Ltd.)” should be amended to
“Kitoku America, Inc., Davis, California
(a subsidiary of Kitoku Shinryo Co.,
Ltd.);” “Newfield Partners Ltd., Miami,
Florida” should be amended to
“Newfieldrice, Inc., Miami, Florida;”
“The Connell Company, Westfield, New
Jersey” should be amended to “The
Connell Company, Berkeley Heights,
New Jersey.”

Dated: January 16, 2001.

Vanessa M. Bachman,

Acting Director, Office of Export Trading
Company Affairs.

[FR Doc. 01-1844 Filed 1-22—01; 8:45 am]
BILLING CODE 3510-DR—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Estuarine Research Reserve
System

AGENCY: Estuarine Reserves Division,
Office of Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce.

ACTION: Notice of intent to adopt the
South Slough National Estuarine
Research Reserve (NERR) Cooperative
Conservation/Acquisition Plan as an
amendment to the South Slough NERR
Management Plan.

SUMMARY: The National Ocean Service
announces the availability of the Draft
Cooperative Conservation/Acquisition
Plan (Plan) as an amendment to the
South Slough National Estuarine
Research Reserve (NERR) management
plan adopted in 1994. The South Slough
NERR is located in the Coos Bay Estuary

in southern Oregon. The plan sets forth
priorities and guidelines for acquisition
and stewardship of properties within
the South Slough watershed, Coos Bay
watershed, and broader Columbian
biogeographic region. The plan was
developed to guide the use of the
Gustafson bequest to the South Slough
NERR which is to be used by the NERR
for land acquisition purposes. An
extensive public involvement process
was pursued to develop the Plan.

The Cooperative Plan Advisory
Committee (CPAC), made up of
representatives of local business, real
estate, environmental, and county, state
and federal government interests was
created to guide the development of the
Plan. Two public meetings were held to
receive comments on the Plan which
were integrated into the current draft
Plan.

DATES: Written comments will be
accepted through March 2, 2001.
ADDRESSES: Written comments should
be sent to Nina Garfield, NOAA-ERD,
SSMC—4, 11th Floor, 1305 East West
Hwy, Silver Spring, MD 20910.

FOR FURTHER INFORMATION AND A COPY OF
THE PLAN CONTACT: Craig Cornu,
Stewardship Coordinator, South Slough
National Estuarine Research Reserve,
P.O. Box 5417, Charleston, Oregon
97420, 541-888-2581 x 301.
SUPPLEMENTARY INFORMATION: Located in
Coos Bay’s South Slough inlet, the
South Slough National Estuarine
Research Reserve (NERR) was
established in 1974 as the first in a
nationwide system of coastal reserves
dedicated to estuarine research,
education and stewardship.

The South Slough NERR Cooperative
Plan for Watershed Conservation (Plan)
is intended to advance the stewardship
goals of the South Slough NERR
Management Plan (SSNERR, 1974) by
guiding the Reserve’s acquisition of new
land management responsibilities. The
cornerstone of the 1994 South Slough
NERR Management Plan stewardship
goal is “‘to ensure that the Reserves
ecosystems will continue to be available
for long-term estuarine research,
education and interpretation.” The
stewardship mission of the South
Slough NERR also focuses on providing
“stewardship for key examples of
estuarine ecosystem types of the lower
Columbian biogeographic region.” The
proposed acquisition plan, therefore,
looks at three geographic perspectives:
(1) Estuarine ecosystems within or
integrally linked to the present South
Slough NERR administrative lands; (2)
estuarine ecosystems associated with
the Coos Bay watershed; and (3)
estuarine ecosystems within the larger

biogeographic region (the coastal area
between the mouth of the Columbia
River to the north and Cape Mendocino
to the south).

The two driving forces behind the
development of the proposed Plan are:
(1) The findings of the Reserve’s 1994
Management Plan, and (2) a $1.6 million
bequest from a local Coos Bay resident,
Chalmer Gustafson, for the sole purpose
of acquiring additional land to be added
to the South Slough NERR.

The proposed Plan is a program in
which “acquisition” is defined to
include a variety of actions, including
fee simple purchase, easements, land
donations, land exchanges, stewardship
partnerships and others. It is strictly a
“willing seller” program.

Upon approval by the South Slough
NERR Management Commission, the
proposed Plan will become part of the
South Slough NERR Management Plan
and the NERR Program of the National
Oceanic and Atmospheric
Administration (NOAA). To approve
changes to the existing management
plan, an opportunity for public
comment must be provided. An
extensive process of public input and
comment has been undertaken for the
development and review of the
proposed plan. This Federal Register
Notice provides additional opportunity
for public comment.

Central to the development of the
proposed Plan was the formation of the
Cooperative Plan Advisory Committee
(CPAC), made up of representatives of
local business, real estate,
environmental, and county, state and
federal government interests. The CPAC
had six meetings over an eight-month
period in 1998-99, and presided over
two public open house meetings. The
CPAC, South Slough NERR staff, and
the consultants worked together as a
team to develop the foundation of the
proposed Plan.

Through an iterative process
involving South Slough NERR staff and
the general public the CPAC developed
acquisition goals to guide the proposed
Plan development that resulted in the
identification of an acquisition Planning
Area comprised of seven Areas of
Interest. Each Area of Interest was also
assigned a level of effort or allocation of
time and budget resources and property
selection criteria.

Three principal acquisition goals led
to the identification of the Areas of
Interest and development of selection
criteria: Goal (1) protect the lands
within the current Reserve
administrative boundary, emphasizing
the need to acquire key landscape
features within the South Slough
watershed; Goal (2) provide diversity of
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habitat, emphasizing the Reserve’s need
to represent bioregional habitat types as
required by NOAA; and Goal (3) address
specific projects, emphasizing
acquisitions that allow Reserve staff to
respond to opportunities that will
advance South Slough NERR research,
education and stewardship objectives.

The Areas of Interest in which future
acquisition efforts will be focused are
described as follows:

Area of Interest 1—the Winchester
Creek watershed. The Winchester Creek
watershed was identified as the most
critical property to protecting the South
Slough mission and addressing the
CPAC'’s goals and selection criteria
because of its large size and landscape
relationship to the South Slough NERR.
Only 10% of the acquisition resources
were recommended for targeting this
Area of Interest due to the existing solid
partnership between Coos County
(major property owner) and the South
Slough NERR.

Area of Interest 2—watersheds of the
east-west streams which are tributary
watersheds feeding into the existing
South Slough NERR boundaries. The
decision was reached that controlling
the headwaters of creeks draining into
Reserve bottomlands is a relatively high
priority for protecting Reserve habitats
and for enhancing opportunities for
research initiatives. Therefore, the
CPAC recommended that up to 30% of
the acquisition resources be available to
achieve the acquisition goals for this
Area of Interest.

Area of Interest 3—the north
watersheds of South Slough, including
several tributaries, ocean inputs, and
shorelines outside the South Slough
watershed. Activities in the watershed
tributary to South Slough outside the
NERR boundaries, and in the waters of
the Coos Bay and ocean immediately
outside South Slough can have impacts
on conditions inside the South Slough
NERR boundary. Because of small
parcel sizes and numerous owners, 25%
of the acquisition resources were
allocated by the CPAC to this Area of
Interest.

Area of Interest 4—the town of
Charleston, Oregon; This Area of
Interest is identified in order to seek and
respond to opportunities for a South
Slough NERR presence in the town,
such as an interpretive facility. Up to
15% of the acquisition resources were
recommended by the CPAC for this Area
of Interest.

Area of Interest 5—the existing South
Slough NERR ownership. These lands
are identified as an Area of Interest
based on the finding that water and
mineral rights associated with some of
these parcels are owned by parties other

than the State of Oregon, and these
should be dealt with either through
acquisition or agreement. A resource
allocation level of 5% was identified for
this Area of Interest.

Area of Interest 6—Coos Bay Estuary.
Within this Area of Interest, the
SSNERR will dedicate resources to
negotiating partnerships on lands
outside the immediate South Slough
area, but within the Coos Estuary. This
does not preclude fee simple purchases.
A resource allocation of 10% is
dedicated to this Area of Interest.

Area of Interest 7—biogeographic
regional opportunities. Resources will
be dedicated to negotiating partnerships
on public lands outside the South
Slough watershed, but within the
greater biogeographic region for
purposes of adding under-represented
habitat types to the South Slough NERR
program. Only 5% of the acquisition
resources as recommended by the CPAC
for this Area of Interest.

The Cooperative Plan presents
information gathered on the Planning
Area, including general property
valuation and ownership. Mineral and
water rights of the existing Reserve
lands are also summarized. A landscape
assessment is provided for the Planning
Area, with information on the
occurrence of habitat types that are not
presently represented in the Reserve.

The Cooperative Plan recognizes the
need to leverage the Gustafson bequest
using grant or other funds.

Federal Domestic Assistance Catalog Number

11.420 (Coastal Zone Management) Research
Reserves

Dated: January 17, 2001.
Ted I. Lillestolen,

Deputy Assistant Administrator, for Ocean
Services and Coastal Zone Management.

[FR Doc. 01-1948 Filed 1-22—-01; 8:45 am)|]
BILLING CODE 3510-08-P

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

TIME AND DATE: Tuesday, January 30,
2001 10:00 a.m.

LOCATION: Room 410, East-West Towers,
4330 East-West Highway, Bethesda,
Maryland.

STATUS: Open to the Public.

MATTER TO BE CONSIDERED:

Petition HP 00-3 Candle Wicks

The staff will brief the Commission on
Petition HP 00-3, filed by Public Citizen
and jointly from the National Apartment
Association and the National Multi-
Housing Council, requesting a ban of

candle wicks containing lead and of
candles containing such wicks.

For a recorded message containing the
latest agenda information, call (301)
504-0709.

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East-West Highway,
Bethesda, MD 20207 (301) 504—0800.

Dated: January 18, 2001.
Sadye E. Dunn,
Secretary.
[FR Doc. 01-2194 Filed 1-19-01; 4:08 pm]
BILLING CODE 6355-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

TIME AND DATE: Wednesday, January 31,
2001 10 a.m.

LOCATION: Room 410, East-West Towers,
4330 East-West Highway, Bethesda,
Maryland.

STATUS: Closed to the Public—Pursuant
to 5 U.S.C. 552b(f)(1) and 16 CFR
1013.4(b), (3), (7), (9) and (10) and
submitted to the Federal Register
pursuant to 5 U.S.C. 552b(e)(3).

MATTER TO BE CONSIDERED:

Compliance Status Report

The staff will brief the Commission on
the status of various compliance
matters.

For a recorded message containing the
latest agenda information, call (301)
504-0709.

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East-West Highway,
Bethesda, MD 20207 (301) 504—0800.

Dated: January 18, 2001.
Sadye E. Dunn,
Secretary.
[FR Doc. 01-2195 Filed 1-19-01; 3:34 pm]
BILLING CODE 6355-01-M

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Reinstatement, With Change, of a
Previously Approved Information
Collection for Which Approval has
Expired; Submission for OMB Review;
Comment Request

AGENCY: Corporation for National and
Community Service.

ACTION: Notice.

The Corporation for National and
Community Service (hereinafter the
“Corporation”) has submitted the
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following public information collection
request (ICR) to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995
(Pub. L. 104-13, (44 U.S.C. chapter 35).
Copies of these individual ICRs, with
applicable supporting documentation,
may be obtained by calling the
Corporation for National and
Community Service, Mr. Michael
Wagner, (202) 606—-5000, extension 316.
Individuals who use a
telecommunications device for the deaf
(TDD) may call (202) 5652799 between
8:30 a.m. and 5 p.m. Eastern time,
Monday through Friday.

Comments should be sent to the
Office of Information and Regulatory
Affairs, Attn: Ms. Brenda Aguilar, OMB
Desk Officer for the Corporation for
National and Community Service, Office
of Management and Budget, Room
10235, Washington, DC 20503, (202)
395-6929, within 30 days from the date
of this publication in the Federal
Register.

The OMB is particularly interested in
comments which:

¢ Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including
whether the information will have
practical utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

e Propose ways to enhance the
quality, utility and clarity of the
information to be collected; and

e Propose ways to minimize the
burden of the collection of information
to those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g. permitting electronic
submissions of responses.

Type of Review: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps*VISTA Alumni
Locator Card.

OMB Number: 3045—-0048 parts A, B,
and C.

Frequency: Continuous.

Affected Public: Individuals and
households.

Number of Respondents: 90,000 for
part A, 15,000 for part B, and 15,000 for
part C.

Estimated Time Per Respondent: 2
minutes for part A, 3 minutes for part
B, and 5 minutes for part C.

Total Burden Hours: 5,000 hours.

Total Burden Cost (capital/startup):
None.

Total Annual Cost (operating/
maintaining systems): None.

Description

The Corporation proposes to reinstate,
with change, the AmeriCorps*VISTA
Alumni Locator Card to VISTA and
Americorps*VISTA Alumni home
addresses requesting that they complete
the card and return it to the
AmeriCorps*VISTA Program Office.
This change includes adding follow-up
ICRs (part B and part C) to the question
in Part A that states, “I am also
interested in continuing to serve in the
following ways.” The card will be used
by Corporation personnel and other
organizations (only with the explicit
written permission of the respondent).
The purpose of the card is to enhance
communications between the
Corporation and former
AmeriCorps*VISTA members to provide
them with the information on
Corporation activities, and to seek their
assistance in volunteer recruitment
activities.

Dated: January 17, 2001.
Matt B. Dunne,
Director, AmeriCorps*VISTA.
[FR Doc. 01-1956 Filed 1-22—-01; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0006]

Proposed Collection; Comment
Request Entitled Subcontracting
Plans/Subcontracting Report for
Individual Contracts (Standard Form
294)

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance (9000—0006).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), the Federal
Acquisition Regulation (FAR)
Secretariat will be submitting to the

Office of Management and Budget
(OMB) a request to review and approve
an extension of a currently approved
information collection requirement
concerning Subcontracting Plans/
Subcontracting Reporting for Individual
Contracts (Standard Form 294).

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and whether it will have practical
utility; whether our estimate of the
public burden of this collection of
information is accurate, and based on
valid assumptions and methodology;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways in which we can
minimize the burden of the collection of
information on those who are to
respond, through the use of appropriate
technological collection techniques or
other forms of information technology.

ADDRESSES: Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden, or
obtaining a copy of the proposal, should
be submitted to: General Services
Administration, FAR Secretariat
(MVRS), 1800 F Street, NW., Room
4035, Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Rhonda Cundiff, Office of Acquisition
Policy, GSA (202) 501-0044.

SUPPLEMENTARY INFORMATION:
A. Purpose

In accordance with the Small
Business Act (15 U.S.C. 631, et seq.),
contractors receiving a contract for more
than $10,000 agree to have small
business, small disadvantaged business,
and women-owned small business,
HUBZone small business, veteran-
owned small business and service-
disabled veteran-owned small business
concerns participate in the performance
of the contract as far as practicable.
Contractors receiving a contract or a
modification to a contract expected to
exceed $500,000 ($1,000,000 for
construction) must submit a
subcontracting plan that provides
maximum practicable opportunities for
the above named concerns. Specific
elements required to be included in the
plan are specified in section 8(d) of the
Small Business Act and implemented in
FAR subpart 19.7.

In conjunction with these plans,
contractors must submit semiannual
reports of their progress on Standard
Form 294, Subcontracting Report for
Individual Contracts.
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B. Annual Reporting Burden

Respondents: 4,253.

Responses Per Respondent: 3.44.
Total Responses: 14,631.

Hours Per Response: 50.54.
Total Burden Hours: 739,389.

Obtaining Copies of Proposals

Requester may obtain a copy of the
proposal from the General Services
Administration, FAR Secretariat
(MVRS), 1800 F Street, NW, Room 4035,
Washington, DC 20405, telephone (202)
501—4755. Please cite OMB Control No.
9000-0006, Subcontracting Plans/
Subcontracting Reporting for Individual
Contracts (Standard Form 294), in all
correspondence.

Dated: January 17, 2001.

Al Matera,

Acting Director, Federal Acquisition Policy
Division.

[FR Doc. 01-1915 Filed 1-22—-01; 8:45 am]
BILLING CODE 6820-34-U

DEPARTMENT OF DEFENSE
Office of the Secretary

Executive Committee Meeting of the
Defense Advisory Committee on
Women in the Services (DACOWITS)

AGENCY: Advisory Committee on
Women in the Services, Office of the
Secretary, DOD.

ACTION: Notice.

SUMMARY: Pursuant to section 10(a),
Public Law 92—463, as amended, notice
is hereby given of a forthcoming
Quarterly Executive Committee Meeting
of the Defense Advisory Committee on
Women in the Services (DACOWITS).
The purpose of the Executive
Committee Meeting is to review the
responses to the recommendations and
request for information adopted by the
Committee at the DACOWITS 2000 Fall
Conference.

DATES: February 12, 2001, 9:15 a.m.—
4:30 p.m.

ADDRESSES: OSD Conference Room
1E801, #7, The Pentagon, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Susan E. Kolb,
ARNGUS, DACOWITS and Military
Women Matters, OASD (Force
Management Policy), 4000 Defense
Pentagon, Room 3D769, Washington, DC
20301-4000; telephone (703) 697—-2122.

SUPPLEMENTARY INFORMATION: Meeting
agenda:

Monday, February 12, 2000 (Pentagon)

Time Events/location Official

915 @M i Welcome remarks and introductions of Executive Committee Members, | Ms. McCall
Ex-officios, MilReps and Service Liaisons (OSD Conference Room—
1E801 #7).

9:30 @M oo Promotion and Retirement Information for O-6 and E-9 Grades (EM, RFI | USA, USN, USMC, USAF,
#1) (OSD Conference Room—1E801 #7). USCG

10:30 @M e Ground Combat Rule (Forces, RFI #1) OSD Conference Room—1E801 | OSD, USA, USMC
#7.

11:830 @M (oo Break.

Break.

Lunch for Executive Committee Members, Ex-Officio’s, Senior Enlisted
Advisors (Executive Dining Room)—By invitation only.
Passports (Room 1B870)

Integrated Deep Water Acquisition Project (Forces RFI #2) (OSD Con-
ference Room—1E801 #7).
Off-Duty Employment (QoL RFI #3) (OSD Conference Room—1E801 #7)

Disparities Between Active Duty and Reserve Component (QoL RFI #2)
(OSD Conference Room—1E801 #7).
Submarine Personnel Assignment (Forces Recommendation #1) (OSD
Conference Room—1E801 #7).
Vote to adopt 2001 Mission, Vision and Goals; Review Upcoming
DACOWITS events; Wrap up.
Departure from the Pengagon.

MAJ Wilson
USCG
USA, USN, USMC, USAF,

USCG
OASD (RA) USCG

Ms. McCall

Dated: January 17, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-1879 Filed 1-22-01; 8:45 am]
BILLING CODE 5000-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

ACTION: Meeting date change of advisory
committee meeting.

SUMMARY: The Defense Science Board
(DSB) Task Force on Systems
Technology for the Future U.S. Strategic
Posture closed meeting scheduled for
February 14—15, 2001, has been changed
to February 13—14, 2001. The meeting
will be held at Strategic Analysis Inc.,
3601 Wilson Boulevard, Suite 600,
Arlington, VA.

Dated: January 17, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 01-1880 Filed 1-22-01; 8:45 am]

BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

ACTION: Cancellation of advisory
committee meeting.

SUMMARY: The Defense Science Board
(DSB) Task Force on Systems
Technology for the Future U.S. Strategic
Posture meeting scheduled for
December 14-15, 2000, was not held.
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Dated: January 17, 2001.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 01-1881 Filed 1-22—01; 8:45 am]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

ACTION: Notice of advisory committee
meetings.

SUMMARY: The Defense Science Board
(DSB) Task Force on Options for
Acquisition of the Advanced Targeting
Pod and Advanced Technology FLIR
Pod (ATP/ATFLIR) will meet in closed
session on January 17-18, 2001, and
January 26, 2001, at Strategic Analysis
Inc., 3601 Wilson Boulevard, Arlington,
VA.

The mission of the DSB is to advise
the Secretary of Defense and the Under
Secretary of Defense for Acquisition,
Technology & Logistics on scientific and
technical matters as they affect the
perceived needs of the Department of
Defense. At these meetings, the Task
Force will review and evaluate the
Department’s options for acquisition of
third generation Forward Looking
Infrared (FLIR) targeting pods for the Air
Force and the Navy. They will also
consider the state of technical maturity
of all the concepts and pods available,
as well as the realm of the schedules
and costs in view of other service flight
program software, aircraft integration,
and service specific requirements.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended (5
U.S.C. App. II), it has been determined
that these Defense Science Board
meetings, concern matters listed in 5
U.S.C. 552b(c)(1), and that accordingly
these meetings will be closed to the
public.

Due to critical mission requirements
and the short timeframe to accomplish
this review, there is insufficient time to
provide timely notice required by
section 10(a)(2) of the Federal Advisory
Committee Act and subsection 101—
6.1015(b) of the GSA Final Rule on
Federal Advisory Committee
Management, 41 CFR part 101-6, which
further requires publication at least 15
calendar days prior to the first meeting
of the Task Force on January 17-18,
2001.

Dated: January 17, 2001.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 01-1882 Filed 1-22—-01; 8:45 am)]
BILLING CODE 5001-10-M

DEPARTMENT OF DEFENSE
Department of the Army
Scientific Advisory Board

AGENCY: Armed Forces Institute of
Pathology (AFIP), DoD.

ACTION: Notice of open meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act, Public Law (92—463),
announcement is made of the following
open meeting:

Name of Committee: Scientific Advisory
Board (SAB).

Dates of Meeting: 31 May—1 June 2001.

Place: The Cosmos Club, 2121
Massachusetts Avenue, NW., Washington,
DC (on 31 May 2001), and Armed Forces
Institute of Pathology, Building 54, 14th St.
& Alaska Ave., NW, Washington, DC 20306—
6000 (on 1 June 2001).

Time:

8 a.m.—5 p.m. (31 May 2001).

8:30 a.m.—12:30 p.m. (1 June 2001).

FOR FURTHER INFORMATION CONTACT: Mr.
Ridgely Rabold, Center for Advanced
Pathology (CAP), AFIP, Building 54,
Washington, DC 20306—6000, phone
(202) 782-2553.

SUPPLEMENTARY INFORMATION: General
function of the board: The Scientific
Advisory Board provides scientific and
professional advice and guidance on
programs, policies and procedures of
the AFIP.

Agenda: The Board will hear status
reports from the AFIP Director, the
Director of the Center for Advanced
Pathology, the Director of the National
Museum of Health and Medicine, and
each of the pathology sub-specialty
departments which the Board members
will visit during the meeting.

Open board discussions: Reports will

be presented on all visited departments.

The reports will consist of findings,
recommended areas of further research,
and suggested solutions. New trends
and/or technologies will be discussed
and goals established. The meeting is
open to the public.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 01-2011 Filed 1-22—-01; 8:45 am)]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability of U.S. Patents for Non-
Exclusive, Exclusive, or Partially-
Exclusive Licensing

AGENCY: U.S. Army Research
Laboratory, DoD.

ACTION: Notice.

SUMMARY: In accordance with 37 CFR
404.6 announcement is made of the
availability of the following U.S. patent
for non-exclusive, partially exclusive or
exclusive licensing. The listed patent
has been assigned to the United States
of America as represented by the
Secretary of the Army, Washington. DC.

This patent covers a wide variety of
technical arts including. A
microbolometer constructed of
biological and non-biological
components using proteins with greater
sensitivity to imaging, as the infrared
radiation detectors.

Under the authority of section 11(a)(2)
of the Federal Technology Transfer Act
of 1986 (Pub. L. 99-502) and Section
207 of Title 35, United States Code, the
Department of the Army as represented
by the U.S. Army Research Laboratory
wish to license the U.S. patent listed
below in a non-exclusive, exclusive or
partially exclusive manner to any party
interested in manufacturing, using, and/
or selling devices or processes covered
by this patent.

Title: Hybridized Biological
Microbolometer.

Inventors: Krishna Deb.

Patent Number: 6,160,257.

Issued Date: December 12, 2000.

FOR FURTHER INFORMATION CONTACT:
Norma Cammaratta, Technology
Transfer Office, AMSRL-CS-TT, U.S.
Army Research Laboratory, Adelphi,
MD 20783-1187 tel: (301) 394—2952;
fax: (301) 394-5818.

SUPPLEMENTARY INFORMATION: None.

Gregory D. Showalter,

Army Federal Register, Liaison Officer.
[FR Doc. 01-2012 Filed 1-22-01; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability of U.S. Patents for Non-
Exclusive, Exclusive, or Partially-
Exclusive Licensing

AGENCY: Army Research Laboratory,
DoD.

ACTION: Notice.
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SUMMARY: In accordance with 37 CFR
404.6, announcement is made of the
availability of the following U.S. patent
for non-exclusive, partially exclusive or
exclusive licensing. The listed patent
has been assigned to the United States
of America as represented by the
Secretary of the Army, Washington, DC.

This patent covers a wide variety of
technical arts including: A laser-based
photoacoustic sensor that performs trace
detection and differentiation of
atmospheric NO and NO: in order to
obtain respective concentrations for NO
and NO, using photoacoustic
spectroscopy.

Under the authority of section 11(a)(2)
of the Federal Technology Transfer Act
of 1986 (Pub. L. 99-502) and section 207
of Title 35, United States Code, the
Department of the Army as represented
by the U.S. Army Research Laboratory
wish to license the U.S. patent listed
below in a non-exclusive, exclusive or
partially exclusive manner to any party
interested in manufacturing, using, and/
or selling devices or processes covered
by this patent.

Title: Laser-Based Photoacoustic
Sensor and Method for Trace Detection
and Differentiation of Atmospheric NO
and NO,

Inventors: Rosario C. Sausa.

Patent Number: 6,160,255.

Issued Date: December 12, 2000.

FOR FURTHER INFORMATION CONTACT:
Michael Rausa, Technology Transfer
Office, AMSRL-CS-TT, U.S. Army
Research Laboratory, Aberdeen Proving
Ground, MD 21005-5055 tel: (410) 278—
5028; fax: (410) 278-5820.
SUPPLEMENTARY INFORMATION: None.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 01-2010 Filed 1-22—-01; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Intent to Prepare a Draft Environmental
Impact Statement/Environmental
Impact Report for a Permit Application
for a Proposed Marine Terminal
Expansion at Pier J South in the Port
of Long Beach, Los Angeles County,
California

AGENCY: U.S. Army Corps of Engineers,
Los Angeles District, DOD.
ACTION: Notice of intent.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) is considering an
application for section 404 and section
10 permits to conduct dredge and fill

activities to construct a 385-acre marine
terminal including development of 270
acres of existing land and the placement
of dredged material in open water to
create 115 acres of new land.

The primary Federal concern is the
dredging and discharging of materials
within waters of the United States and
potential impacts on the human
environment. Therefore, in accordance
with the National Environmental Policy
Act (NEPA), the Corps is requiring the
preparation of an Environmental Impact
Statement (EIS) prior to consideration of
any permit action. The Corps may
ultimately make a determination to
permit or deny the above project, or
permit or deny modified versions of the
above project.

Pursuant to the California
Environmental Quality Act (CEQA), the
Port of Long Beach will serve as Lead
Agency for the preparation of an
Environmental Impact Report (EIR) for
its consideration of development
approvals within its jurisdiction. The
Corps and the Port of Long Beach have
agreed to jointly prepare a Draft EIS/EIR
in order to optimize efficiency and
avoid duplication. The Draft EIS/EIR is
intended to be sufficient in scope to
address both the Federal and the state
and local requirements and
environmental issues concerning the
proposed activities and permit
approvals.

FOR FURTHER INFORMATION CONTACT:
Copies of comments and questions
regarding scoping of the Draft EIS/EIR
may be addressed to: U.S. Army Corps
of Engineers, Los Angeles District,
Regulatory Branch, ATTN: File Number
2001-00262—A0A, P.O. Box 532711,
Los Angeles, California 90053—-2325.
Copies should also be sent to Stacey
Crouch, Port of Long Beach, P.O. Box
570, Long Beach, CA 90801-0570.
Phone messages or questions will be
handled by Dr. Aaron O. Allen at 213—
452-3413.

SUPPLEMENTARY INFORMATION:
Project Site

The proposed project is located in the
southern portion of the Port of Long
Beach, California. the proposed dredge
and fill activities would take place at
Pier ] South and would involve
consolidating the existing Pacific
Container Terminal and the Maersk
Terminal to create a single 385-acre
marine terminal to accommodate
increasing cargo volumes being
generated by the new generation of
larger container vessels.

Proposed Action

The project applicant, the Port of
Long Beach, proposes to permanently
impact approximately 115 acres of
open-water habitat for dredge and fill
activities for the construction of a new
385-acre marine terminal in the Port of
Long Beach. The proposed project
would take place in three phases over
an 8.5-year period. Phase 1 would
require dredging approximately 2.5
million cubic yards of sediment from
other areas in the Port of Long Beach,
placement of the dredged material to
create 31 acres of new land southwest
and adjacent to Pier J, construction of a
3,000-foot-long rock dike and dredging
a 100-foot by 2,000-foot area of the main
channel from —-66 MLLW to —76 MLLW
to allow for deep-draft vessels to
navigate safely past the proposed 31-
acre fill area. Phase 2 would require
dredging 2.7 million cubic yards from
other areas in the Port of Long Beach,
dredging and excavating 1.8 million
cubic yards of material to remove 15
acres of existing land at Pier F,
placement of the dredged and excavated
material to create 35 acres of new land
west of and adjacent to Pier J,
construction of a 4,600-foot-long rock
dike and construction of a 1,750-foot-
long pile-supported concrete wharf
extension. Phase 3 would include
dredging approximately 4.5 million
cubic yards from other areas in the Port
of Long Beach, placement of the
dredged material to create 49 acres of
new land on the east side of Pier ] and
construction of 900-foot-long rock dike.
All of the above construction phases
would include the demolition of
existing terminal facilities including
berths F-203, F-204 and an existing
wharf at berths J-266 and J-270 as well
as existing buildings and infrastructure
in upland areas. As part of the proposed
385-acre project, new terminal facilities
would be constructed including 10,000
linear feet of additional rail loading
tracks, 20,000 linear feet of storage
tracks, storm drain system, pavement,
lighting, utilities, administrative
buildings, fire protection, parking lots,
roads, communications and
maintenance buildings.

Issues

There are several potential
environmental issues that will be
addressed in the EIS/EIR. Additional
issues may be identified during the
scoping process. Issues initially
identified as potentially significant
include:

1. Geological issues including
dredging and stabilization of fill areas.
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2. Potential impacts to marine
biological resources.

3. Impacts to air quality.

4. Traffic, including navigation issues,
and transportation related impacts.

5. Potential to noise impacts.

6. Impacts to public utilities and
services.

7. Impact to aesthetic resources.

8. Potential impacts on public health
and safety.

9. Cumulative impacts.

Alternatives

Several alternatives are being
considered for the proposed marine
terminal. These alternatives will be
further formulated and developed
during the scoping process and an
appropriate range of alternatives,
including the no federal action
alternative, will be considered in the
EIS/EIR.

Scoping Process

A public meeting will be held to
receive public comment and assess
public concerns regarding the
appropriate scope and preparation of
the Draft EIS/EIR. Participation in the
public meeting by federal, state and
local agencies and other interested
organizations and persons is
encouraged.

The Corps of Engineers will also be
consulting with the U.S. Fish and
Wildlife Service under the Endangered
Species Act and Fish and Wildlife
Coordination Act, and with the National
Marine Fisheries Service under the
Magnuson-Stevens Act. Additionally,
the EIS/EIR will assess the consistency
of the proposed Action with the Coastal
Zone Management Act and potential
water quality impacts pursuant to
Section 401 of the Clean Water Act.

The public scoping meeting for the
Draft EIS/EIR will be held at the Port of
Long Beach on February 7, 2001, and
will start at 7:00 p.m. Written comments
will be received until February 28, 2001.

Availability of the Draft EIS

The Draft EIS/EIR is expected to be
published and circulated in April of
2001, and a Public Hearing will be held
after its publication.

Dated: January 8, 2001.

John P. Carroll,

Colonel, Corps of Engineers, District Engineer.
[FR Doc. 01-2013 Filed 1-22-01; 8:45 am]
BILLING CODE 3710-KF-M

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before February
22, 2001.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Lauren Wittenberg, Acting
Desk Officer, Department of Education,
Office of Management and Budget, 725
17th Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Lauren_Wittenberg@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: January 17, 2001.
John Tressler,
Leader, Regulatory Information Management,
Office of the Chief Information Officer.

Office of Special Education and
Rehabilitative Services

Type of Review: Revision of a
currently approved collection.

Title: Independent Living Services for
Older Individuals Who are Blind (SC).

Frequency: Annually.

Affected Public: Businesses or other
for-profit Not-for-profit institutions.

Reporting and Recordkee